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DISCLOSURE OF CORPORATE AFFILIATIONS AND FINANCIAL

INTERESTS

Pursuant to Federal Rule of Appellate Procedurg a6d Sixth Circuit Rule

26.1, each of the Amici makes the following disacies

1.

Is said corporate party a subsidiary or affiliate of a publicly owned
corporation? If Yes, list below the identity of the parent corporation
or affiliate and the relationship between it and the named party.

No.

Is there a publicly owned corporation, not a party to the appeal, that
has a financial interest in the outcome of the litigation? If Yes, list the
identity of such corporation and the nature of the financial interest.

No.
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INTEREST OF AMICI CURIAE

Pursuant to Fed. R. App. P. 29, Amici state: alttipa through their
respective counsel have consented to the filinpisfbrief. (1) Counsel for parties
in this case did not author this brief in wholeipart; (2) none of the parties or
their counsel contributed money intended to fureppring or submitting the brief;
and (3) no person other than Amici, their memberstheir counsel contributed
money intended to fund preparing or submittinglihief.

The Michigan Municipal League (“MML”) is a non-piof Michigan
corporation whose purpose is the improvement of ioqp@ government. Its
membership includes 524 Michigan local governmeuoitsyhich 478 are members
of the Michigan Municipal League Legal Defense Fuhide purpose of the Legal
Defense Fund is to represent MML member local gowents in litigation of
statewide significance.

The Michigan Townships Association (“MTA”) promotéise interests of
1,242 townships by fostering strong, vibrant comitmes; advocating legislation
to meet 21st century challenges; developing knogdable township officials and

enthusiastic supporters of township government;erwburaging ethical practices

! This brief was authorized by the Legal Defensed®iBoard of Directors, whose
membership includes the president and executivectdr of the MML, and the
officers and directors of the Michigan Associat@minMunicipal Attorneys, all of

whom are listed dtttp://www.mama-online.org/board
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of elected officials. Collectively, the MML and MTAepresent all local
government entities in Michigan.

The Michigan Coalition to Protect Public RightsMay (“PROTEC”) is an
organization of Michigan cities that focuses on t@cton of their citizens’
governance and control over public rights-of-way.

The State Bar of Michigan Public Corporation Lawct®n provides
education, information and analysis about publicpoation law issues of
concern. The section is not the State Bar but rattsection whose membership is
voluntary. The position expressed in this briethat of the section only, and the
State Bar has taken no position on the matter.

Amici have an interest in this case because Conafd3etroit (“Comcast”)
has urged the Court to interpret the Uniform Vid=rvices Local Franchise Act
of 2006, Mich. Comp. Laws § 484.336ilseg. (the “Uniform Act”), in a manner
that could impair local government rights under#1%.C. 88 52kt seq. (“Federal
Cable Act”), and the Michigan Constitution. The t8t&8ar of Michigan Public
Corporation Law Section has a significant inteieséncouraging an appropriate

interpretation of constitutional provisions affecfilocal governments. Amici file

® The total membership of the section is 597. ThetiGe Council members present
voted unanimously at its scheduled meeting on &dpte 21, 2013 to file this
brief. Michael Watza abstained.
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in support of the City of Detroit’'s appeal, andapposition to the appeal filed by
Comcast.

ARGUMENT

The central issue on appeal is whether the StaMidfigan can require a
municipality to issue a renewal franchise on teiindictates, and require the
municipality to do so without providing the pubbn opportunity to be heard on
renewal issues.

The district court properly determined that undeictvgan Constitution,
Article 7, § 29, a local government can say “no” @orequest for a uniform
franchise submitted by an incumbent cable opefaiosuant to the Uniform Act.
That ruling is soundly founded in Michigan conginal law. As Detroit explains,
had the court determined that a local governmarst renew a cable franchise on
state-specified terms, the Uniform Act would ruowfof not only the Michigan
Constitution but also the Federal Cable Act, whietuires at a bare minimum that
the public be given an adequate opportunity to ceminbefore any renewal
franchise issues.

But this Court need not find the Uniform Act whollynconstitutional to

resolve this case in Detroit’s favor. Indeed, ib cale in Detroit’'s favor without

3 Detroit correctly notes that there is a constituéil question as to whether the
Legislature may deem a franchise granted base@aai inaction on a complete
application for a franchise. However, that issti@ot raised directly by this case,
as there is no question that Detroit did act teateComcast’s application.
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upending the state law (contrary to the argumenCamcast and its supporting
amici). As the Attorney General notédpme local governments may find, after
public hearing, that franchise terms specified bg tJniform Act meet their
particular community’s needs. Others may find othee, but a renewal can still
be agreed to consistent with the Uniform Act: thet Aloes not prohibit a local
unit of government and a video service providemfrentering into a voluntary
franchise agreement that includes terms and conditidifferent than those
required under this act.”Protecting local authority to consent to or deny a
franchise application vindicates a basic princgdfidlichigan law, and prevents an
abuse of public processes. Comcast and other operedntinue to send written
notice to municipalities pursuant to 47 U.S.C. $(@4-(g), activating the Federal
Cable Act’s “formal” renewal process. Sections 236() impose an immediate
obligation on a locality to commence a public pexiag to review past
performance and to identify future, cable-relatexkds and interests. Comcast
implicitly would require local governments to engagn that inquiry while
declaring that inquiry pointless. That cannot beldw.

The secondary issue on appeal is whether the laggisl could modify the

provisions of the franchise that Detroit issueapto the adoption of the Uniform

* Brief of Intervenor-Appellant Attorney General4-50.
> Mich. Comp. Laws § 484.3313.
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Act, so that it includes only the terms permittesder the Uniform Act. The
Attorney General argues that the City has no stanth raise the issue, because it
has suffered no injury. But Comcast argues thaag had a right to continue to
operate under that franchise modified, and given that claim, the modification
issue is properly before this Court. While amiciuleb decide the modification
iIssue on slightly different grounds, the districbud’s conclusion—that a
modification was not permitted—was correct unddhlibe Michigan Constitution
and the Federal Cable Act.

l. UNDER MICHIGAN’'S CONSTITUTION, A LOCAL GOVERNMENT

MUST BE ABLE TO SAY “NO” TO A UNIFORM FRANCHISE
APPLICATION.

Article 7, 8§ 29 states that “[n]o person” shall bawe right either to (a) the

use of the streets “of any county, township, cityilage” “without the consent of
the duly constituted authority of the county, tolips city or village; or (b) to
transact local business therein “without first afiteg a franchise from the
township, city or village? This power must be “liberally construed in [thedb

government’s] favor” Nonetheless, Comcast’s view is that the Legistatay

effectively exercise franchising authority with appeteer’s trick: if the “duly

® Mich. Const. Art. 7, § 29.
" Mich. Const. Art. 7, § 34.



Case: 13-2006 Document: 006111922948 Filed: 12/31/2013 Page: 14

constituted” local authority would say “no,” thedislature may deem that it said

“yes.” This would reduce 8§ 29 reduce to a nullity.

A. Article 7, 8 29 Preserves Local Authority To Consen

Comcast and amici argue that the state as sovesemnltimate franchising
authority must necessarily have the authority tadé what its subdivisions do,
without limit. But that assertion ignores the diffaces between the two basic
strands of municipal law in this country. FormeicMgan Supreme Court Justice
Thomas Cooley and former lowa Supreme Court Chisticke John Dillon led two
different schools of thought. In Justice Dillon'®w, a local government is purely
an instrument of the state: “the [municipal] comgarn is made, by the State, one
of its instruments, or the local depositary of agrimited and prescribed political
powers, to be exercised for the public good on haligdhe State rather than for

itself.”®

Justice Cooley disagreed, insisting “that the pebad intended a certain
core of local sovereignty to remain inviolafe.ln his view, the American
constitutional framework was intended to ensurat'ine powers of government

are not concentrated in any one body of men, keutcarefully distributed, with a

® City of Kalamazoo v. Kalamazoo Circuit Judge, 200 Mich. 146, 155, 166 N.W.
998, 1001 (1918)dluoting Dillon on Municipal Corporations, 8§ 109 (5th Ed.
1911)).

® Joan C. Williams, The Constitutional Vulnerability of American Local
Government: The Politics of City Status in American Law, 1986 Wis. L. Rev. 83,
88-90 (1986).
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view to being easily, cheaply, and intelligentlyeesised, and as far as possibje
the persons more immediately interested.”*° As he later put it, “The management of
purely local affairs belong to the people concermed only because of being their
own affairs, but because they will best understaam] be most competent to
manage them™

The framers of the Michigan Constitution, includi®@9, embraced Justice
Cooley’s view:? Describing a “substantially similar” provision #rticle 8,
Section 28, of the 1908 constitutibhProfessor John A. Fairlie, a delegate, wrote
that it “serve[s] to prevent the legislature fromamgfing rights in the public streets

of a local district.** Of course, local consent cannot “be refused aniliyr and

1 Thomas M. CooleyA Treatise on the Constitutional Limitations Which Rest
upon the Legislative Power of the Sates of the American Union 3-4, 190-91 n.77
(Boston Little Brown & Co. 1868) (emphasis added).

' Thomas M. CooleyThe General Principles of Constitutional Law in America, at
343 (Boston Little Brown & Co. 1880).

2 To be fair to Justice Dillon, even he agreed tbatl government authority
protected in the state constitution may not betéchi As he put it, “Over all its
civil, political, or governmental powers, the authpof the Legislature is, in the
nature of things, supreme and without limitatianless the limitation is found in
the Constitution of the particular Sate.” City of Kalamazoo v. Kalamazoo Circuit
Judge, 200 Mich. 146, 155, 166 N.W. 998, 1001 (1918ucfing Dillon on
Municipal Corporations, § 109 (5th Ed. 1911)) (elagb added).

13 City of Lansing v. Michigan, 275 Mich. App. 423, 430 n.2 (2007).
4 John A. FairlieThe Michigan Constitutional Convention 10 (May 1908).
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unreasonably™® And some courts have concluded that the Legistatan even
“limit[ ] a local government's authority to grant withhold consent to the use of a
narrow class of public propertyy a specific type of utility* But even so, the
Michigan courts have consistently stated that tlegitlature may not deprive

localities of all control over matters the Condtidn has entrusted to theth.

B. Comcast’s Reading Renders The Provision A Nullity.

Yet that is precisely how Comcast and supportingciaask the Court to
read the Uniform Act: a local government’s solkt@hley claim) is to minister the
Legislature’s determination on franchising:

[The local franchising entity] must ensure that fr@nchise
application is complete... But after making that d®ieation,
its role is largely ministerial: It can either affiatively approve

the franchise, or do nothing and let it become aygul by
operation of law; rejection is not an optitn.

Considering that a cable franchise in Michiganniseirently local—and generally
limited to one community—it is difficult to imagina regime more at odds with
Justice Cooley's local home-rule principles, orhwat 29's plain languageThe

reading is particularly troubling because it metra no entity in the State is in a

1> Union Township v. Mt. Pleasant, 381 Mich. 82, 90 (1968).
18 City of Lansing v. Michigan, 275 Mich. App. at 433.
" people v. McGraw, 184 Mich. 233 (1915).

'8 Comcast Br. 27-28 (internal citation omitted).
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position to actually undertake the investigationd analyses central to the Federal
Cable Act’s renewal provisions. Municipal governge(in Comcast’'s view) are
prohibited from even requiring cable operators doply with mandated federal

anti-redlining standards.

C. The District Court Properly Rejected Comcast's Appiach.

Based on the Attorney General's position (repeatedppeal), the district
court properly rejected Comcast’s position and taed that a plausible reading
of the Uniform Act is that a locality may deny aifichise application, and then
“would be permitted to work toward achieving a valry agreement under the
Michigan Act.”*®

Comcast argues that the court stretched the meanfinlge Uniform Act
beyond recognitioR’ but that is not the case. Section 480.3303 rkieels “shot
clock” for action on an application: it establistee80-day deadline for approval of
a complete and pending application and then defiviest happens if that 30-day

deadline passes (the application is deemed approVbed Federal Cable Act and

associated rules contain similar provisions undbrckv a failure to act may be

19 Contrary to Comcast’s suggestion, given the preser the Attorney General
and the absence of any suggestion that this ce®s @ controversial interpretation
of § 29, there is and was no need to refer thettongnal issues to the Michigan
courts.

20 Comcast Br. 34.
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deemed an approvai The Uniform Actdoes not expressly prevent a locality from
denying an application, and a denial by definitieaves no application pending
before a locality — hence there is nothing to bereyed either by action or
inaction. The court’s interpretation does no vigketo the statute, and is consistent
with § 480.3302, which states that a franchise rnaygranted pursuant to the
process contemplated by 8§ 480.3303 (the shot cloakision) or through
§ 480.3313 (permitting negotiated agreement betwasality and provider§?

But even if Comcast were correct, the result is tase would not change.
This Court would then be required to find that 8303 violates the Michigan
Constitution, and that Detroit has the constitudlomght to say “no” to Comcast’s
franchise application. That is what the City didenht responded to the Comcast

application for a franchise contract with a coupteposaf?

D. Comcast’s Argument That the State Is Free To ModifyfFranchises
Underscores the Constitutional Deficiencies of ltArguments.

Comcast suggests that the State is free to modeytedrms of any franchise
agreement, and it did so here. That is not the. dasesuggest that a locality may

grant its consent to a franchise under terms peiies under State and federal

?1 47 U.S.C. § 537; 47 C.F.R. § 76.41(e)-().
2 Mich. Comp. Laws § 484.3313.

3 Harper Bldg. Co. v. Kaplan, 332 Mich. 651 (1952) (counterproposal is a
rejection of the offer).

10
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law, and that the State may then unilaterally di@nchise terms as it chooses, is
just another way of arguing that the State can @mplocality to consent to a
franchise on terms dictated by the State. The wecte consent, or deny consent,
necessarily presumes that the locality can makmfanmed decision. Moreover,
Comcast’'s argument would create a conflict withthao provision of the State
Constitution, Art 9. § 18. That provision has ba®erpreted to mean that neither
the State nor a political subdivision can “give thmyy away without
consideration® Comcast identifies no consideration it gave irumetfor relief
from existing and lawful franchise obligations, amohe can be imagined. Rather
than supporting its arguments, Comcast’'s modifocairgument merely underlines
the constitutional problems created by its readitpe Uniform Act.

.  COMCAST'S READING OF THE UNIFORM ACT CANNOT BE
SQUARED WITH THE FEDERAL CABLE ACT.

Under the district court’s reading of the UnifornctADetroit can say “no”
to Comcast’s renewal application, and proceed tckwoth Comcast to negotiate
a franchise agreement that will satisfy the Citigiture, cable-related needs and
interests. So understood, the Uniform Act can heasefd with the Federal Cable
Act. By contrast, Comcast’'s reading of the Uniforitt—that it requires

ministerial approval of a complete application—oatnn

4 Alan v. County of Wayne, 388 Mich. 210, 325, 200 N.W. 2d 628, 684 (Mich.
1972) (quotingDetroit Museum of Art v. Engel, 1987 Mich. 432 (1915)).
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A. No Franchise Renewal Falls Outside the Federal CablAct’s
Protections, And Every Renewal Requires MeaningfuPublic

Input.

To understand why this is so, it is important talerstand that the Federal

Cable Act establishes two very different renewalcpsses, but both establish
important federal protections for the public andalo communities. The first
renewal process is defined by 47 U.S.C. § 546(g)aftd is often referred to as the
“formal” process. This process is not mandatory,daun be activated by either the
operator or a franchising authority. The secondcgse is set out at 47 U.S.C. §
546(h), and permits a franchising authority andrajme to agree on renewal terms
at any time. However, a renewal may only be apguidwafter providing the public
adequate notice and opportunity for commemd.”

Because Congress intended that cable regulatiotdvib@ubased on “certain
important uniform standards” that would not be ‘wonally altered by Federal,
state or local regulatiorf” the choice that the Federal Cable Act offers cable
operators and franchising authorities is not tdof@lor ignore its requirements.
Rather, it is how to structure the process. Thdigsmay follow the formal-
process procedures; or they can select the “[afitere renewal procedure” in
Section 546(h) (“the informal process”); or usehb@rocedures. Indeed, it is

precisely because the Federal Cable Act does establiform procedures that this

*H.R. Rep. 98-934 at 24, 1984 U.S.C.C.A.N. 4655,14@.984).
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Court found that the FCC had authority to estabiesteral regulations governing
certain aspects of the franchising proc8ss.

Comcast asserts that the Federal Cable Act's rdngwacedures are
“entirely optional” and exist only to protect thabde operatof’ Both positions are
wrong. Comcast’s argument on the first point isdolasn a 1984 House Report that
Is part of the Federal Cable Act’s legislative diigt That portion of the legislative
history indeed states that the Federal Cable Awisewal provisions are “not
mandatory,” but instead allow a renewal to be niatgd?® But at the time the
House Report issued, the legislation that became Rderal Cable Aconly
contained the formal procedures in Section 47 U.S.C. 8§ 54@(a Section 546(h)
was addedifter the Report was issued, “to clarify that the frasicly authority
and incumbent may agree to renewal” without gohrgugh the formal proce$s.
Taken together, Section 546(a)-(g) and Sectionp4é&gver every renewal. Both
processes include a federal requirement for meéripgblic input.

The public-input requirement is consistent with thederal Cable Act's
basic purposes. Although one of the Act's goal®iSprotect] ] cable operators

against unfair denials of renewal,” Congress ondiereded this protection to an

26 Alliance for Comty. Media v. FCC, 529 F.3d 763 (6th Cir. 2008) (“ACM").
2T Comcast Br. 8, 37

281984 U.S.C.C.A.N. 47009.
291984 U.S.C.C.A.N. 4743.
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operator if its past performance and proposal tdure performance “meet the
standards established” under the Acthese standards protect the public and the
franchising authority, not just the operator. Thet'& “national process governing
the renewal of a cable franchise” contains “procegand standards” designed to
give stability and certainty to the renewal pro¢&sshile also ensuring that “cable
systems are responsive to the needs and interfetsts mcal community® Three
points about the process are critical:

First, the Federal Cable Act contemplates timely updd&esognizing that
cable technology changes quickly, Congress devisguocess to ensure that a
community’s needs and interests would be periolyicalviewed, so that franchise
requirements can be updated and “tailored to tresl:®f each community™
This tailoring necessarily changes over time, bsedaoth communities and cable
technology change over time. In 1987, over 90%atiie systems provided fewer

than 54 channef¥.Today the average cable system provides neamytiines the

047 U.S.C. §521(5).
' H.R. Rep. 98-934 at 25, 1984 U.S.C.C.A.N. 465524@.984).
3247 U.S.C. § 521(2).
¥ H.R. Rep. 98-934 at 26, 1984 U.S.C.C.A.N. 465534@ 984).

* In re Annual Assessment of the Satus of Competition in the Market for the
Delivery of Video Programming, 9 FCC Rcd. 7442 at Appendix C, Table 2 (1994).
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channels® When the Uniform Act was passed, most cable opergirovided a

substantial portion of their services in an andimgnat. Now several operators
including Comcast have shifted to digital formatsd deliver multiple channels in
High-Definition (“HD”) format. Cable systems havdsa added interactive
capability including “video on demand” options. Blyucturing the renewal around
current public input, the Act’'s renewal procedures enghe¢ a franchise’s public
benefits keep pace with technolofy.

Second, the Act’s renewal process is focusedlotal needs and interests.
Needs may differ from community to community: imusal community, universal
service may be the highest priority; in others hgvadditional PEG channels for
local news and information may be most importarg. the Federal Cable Act’s
legislative history puts it, “[tjhe ability of a ¢al government entity to require
particular cable facilities (and to enforce reqomests in the franchise to provide

those facilities) is essential if cable systemstarbe tailored to the needs of each

% In re Annual Assessment of the Satus of Competition in the Market for the
Delivery of Video Programming, 24 FCC Rcd. 542 at { 44 (2007) (finding an
average ranging between 226 and 234 channels pler ©gstem).

*1d. at 1 237.
3747 U.S.C. § 521(2).
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community, and [the Federal Cable Act] explicitlyagts this power to the
franchising authority>®

And third, as described above, the Federal Cable ahshys requires a
meaningful opportunity for the public to participatvhether renewal is pursuant to

the formal or informal process.

B. Comcast’s Position Makes the Uniform Act Inconsistet with the
Federal Cable Act.

Because this Court has already ruled that the Bekdéable Act is
preemptive in this settint,the issue is not (as Comcast contends) whether the
Federal Cable Act preempts State and local reqeinésn but only whether the
State and local requirements can be squared wdgrdélaw. Comcast’s reading of
the Uniform Act as mandating ministerial approvdl ammplete applications
honors neither the Federal Cable Act’s formal donmal processes, and creates
insoluble conflicts with other mandatory FederablgaAct provisions.

Comcast invoked the formal process here—as it bag @nd continues to
do in many Michigan communities. Within six montfger the process is initiated,

a franchising authority must commence “a proceedihgh affords the public in

the franchise area appropriate notice and partiopafor the purpose of

¥ H.R. Rep. 98-934 at 26, 1984 U.S.C.C.A.N. 465534@ 984).
39 ACM, supra.
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(A) identifying the future cable-related community needs and interests, and
(B) reviewing the performance of the cable operatater the franchise during the
then current franchise ter?” After this proceeding, the cable operator may
submit a renewal proposal, which must be releasedpfompt public notice*
The franchising authority must either grant theekeal or preliminarily decide the
franchise should not be renewed. If the latter,randhising authority must
commence an administrative proceeding for whichlsb must provide “prompt
public notice.** At the conclusion of this proceeding, the franiijsauthority
determinespased on the factual record, whether renewal is warranted based on
past performance, qualifications, and whether therator's renewal proposal “is
reasonable to meet the futucable-related community needs and interests.”*®
Nothing in the Act permits an operator to terminthis process once activated, or

compels the franchising authority to accept a fings®e that does not meet the

standards of the Act.

%947 U.S.C. § 546(a)(1) (emphasis added). This pyibceeding is required if
either the franchising authority or the cable ofmranvokes the formal renewal
procedures.

147 U.S.C. 88 546(b)(1), (c)(1) (emphasis added).
247 U.S.C. § 546(c)(1).
4347 U.S.C. § 546(c)(1)(D) (emphasis added).

17



Case: 13-2006 Document: 006111922948 Filed: 12/31/2013 Page: 26

Of course, the formal process could be terminatedere is an agreement
on renewal terms pursuant to 47 U.S.C. 8§ 546(hi.tiBaiconflict with the Federal
Cable Act is not resolved by stating (as Comcastsjithat the State has dictated
the terms of the renewal. As noted above, undetid®e&46(h), a franchising
authority and a cable operator cannot simply agréerms. Rather, the franchising
authority may only approve a renewal proposal fadféording the public adequate
notice and opportunity for comment. This phrase is closely tied to notions of due
process. To be *“adequate,” there must be sufficieotice and time for
participation, and an opportunity for a “genuinéenchange® The franchising
authority certainly must do more than merely reeean application and check it
for completeness. A meaningful opportunity to comtmesquires the chance to
address the proposed franchise, and some averuggthwhich the comments can
impact whether renewal should be granted, denied,canditioned. Under

Comcast's view of the Michigan law, therefore, thpportunity for comment

47 U.S.C. § 546(h).

% See, eg., Am. Radio Relay League, Inc. v. FCC, 524 F.3d 227, 236-237 (D.C.
Cir. 2008);see also Hollingsworth v. Perry, 558 U.S. 183, 192-193 (2010) (“the
District Court failed to ‘giv[e] appropriate publicotice and an opportunity for
comment,’” as required by federal law, 28 U.S.C0%81Zb)[,]” when it gave five
business day notice to comment on a rulemaking easeagencies normally give
at least 30 days¥zarson Harbor Vill., Ltd. v. Unocal Corp., 287 F. Supp. 2d 1118,
1171-1172 (C.D. Cal. 2003).
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mandated by federal law is foreclosed; the Act wdud in unavoidable conflict
with federal law.

None of Comcast’s other subsidiary arguments atlmedconflict with the
Federal Cable Act's renewal provisions. Comcasuesgthat under the Federal
Cable Act, the state could act as the franchisutgaity. That is true, but it does
not mean that the state can renew franchises wittegard to the Federal Cable
Act’s requirements. Moreover, the state is notftaachising authority here, and
the state cannot prohibit a locality thathe franchising authority from complying
with the Cable Act's provision. It bears emphasizing that only the City of
Detroit, not the state, qualifies as a “franchisaughority” under the Federal Cable

Act because only it is “empowered by . . . State. law to grant a franchisé”

%47 U.S.C. § 556 defines the Federal Cable Acteemptive impact in three
separate subsections. First, local and state pplseers are broadly protected
against implied preemption. 8556(a). Second, aSfam exercise jurisdiction over
cable services “consistent with this title.” 8§ 956 ([But any provision of State law
“which is inconsistent with this Act shall be deaeh@eempted and superseded.
8 556(c). Preventing a locality from complying wiederal Cable Act processes
would be “inconsistent” with the Act. Comcast aheé tAttorney General confuse
subsection (a) with subsection (c).

47 47 U.S.C. § 522(9). Mich. Comp. Laws 8§ 484.33)HR (defining
“Franchising entity”), 484.3303(1) (“Before offegnvideo services within the
boundaries of a local unit of government the vigwovider shall enter into or
possess a franchise agreement with the local égbwernment as required by this
act.”).

19



Case: 13-2006 Document: 006111922948 Filed: 12/31/2013 Page: 28

This differs from the models in many other stateisere the State or a State-level
agency is “empowered . . . to grant a franchfée.”

Comcast also argues that the renewal provisiongratevant, because it is
not seeking a renewal franchiSeThere is no legal basis for this argument. The
Federal Cable Act defines a “franchise” as “antiahiauthorization, or renewal
thereof . . . issued by a franchising authority...ickhauthorizes the construction
or operation of a cable syste!.Unlike a classic “renewal” in other contexts—
where most of the terms remain the same—a Fedeatalb@ct “renewal” is often
issued to the incumbent on very different termantiiae initial authorization.
Indeed, the Federal Cable Act’'s formal process amtsask whether the existing
franchise terms are adequate, but whether the twpsranew proposal is
“reasonable to meet the future cable-related conitynneeds and interest3>"The

true distinction is not between old and new fragehior franchise terms, but

*® See, eg., Tenn. Code Ann. § 7-59-303(10) (“With regard to itteéder of a state-
issued certificate of franchise authority withire tareas covered by the certificate,
the department is the sole franchising authorityOhio Rev. Code Ann.
§ 1332.24(A)(1) (director of commerce may issuadtase).

49 Comcast Br. 36.
047 U.S.C. § 522(9).
147 U.S.C. § 546(c)(1)(D).
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between incumbents and new entrants, as FCC ruliiad® clear? As the district
court correctly found, Comcast’s claim “ignores tieality that Comcast is the

incumbent cable operator and has no intention tifdkawing from that market?

C. Comcast’s Reading of the Uniform Act Is InconsistenWith the
Federal Cable Act in Other Respects.

Reading the Uniform Act to prohibit a locality frosaying “no” to a
franchise application presents other significasties as well.

The Federal Cable Act instructs that a franchisiathority “shall assure that
access to cable service is not denied to any godymotential residential cable
subscribers because of the income of the residéritee local area in which such
group resides™ The House Report explains:

[Clable systems will not be permitted to “redlin@éhe
practice of denying service to lower income areas).
Under this provision, a franchising authority ineth

franchise process shall require the wiring of aflas of
the franchise area to avoid this type of practice.

*2|n re Implementation of Section 621(a)(1) of the Cable Communications Policy
Act of 1984, 22 FCC Rcd. 5101 (2007) (new entrants); 22 FC@. R8633 (2007)
(incumbents).

>3 City of Detroit v. Michigan, 879 F. Supp. 2d at 680, 695 (2012).
47 U.S.C. § 541(a)(3).
> H.R. Rep. 98-934 at 59, 1984 U.S.C.C.A.N. 465964@.984).
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While the FCC has ruled that the statute doesetpiire “complete wiring”
of a franchise ared, it unquestionably imposes a mandatory obligation a0
franchising authority to assure that no redliningws?’ Under the Uniform Act,
however, the City cannot satisfy this obligatioheTUniform Act establishes what
it calls “defense[s]” to a redlining claim that, shtisfied, preclude a franchising
entity (or any other entity) from imposing any athequirements to satisfy the
Federal Cable Act anti-redlining provisiotisBut these “defenses” present a basic
problem: a video service provider may satisfy th&hile redlining extensively.
As the district court concluded, “because the Mjahi Act's provision of a
defense to a charge of discrimination in a franeldasea would actually allow a
cable operator to discriminate based on incomealation of the Cable Act, the
safe harbor provisions are probably preempted &yCiédble Act.™

The district court’s conclusions are not subjects&ious dispute. The
Uniform Act establishes a complete defense to déinied claim if “[w]ithin 3

years . . . at least 25% of the households witlesgto the provider’s video service

*% In re Implementation of the Provisions of the Cable Communications Policy Act
of 1984, 58 Rad. Reg. 2d 1 at 1 82 (April 19, 1985).

>" ACLU v. FCC, 823 F.2d 1554, 1580 (D.C. Cir. 1987) (finding ingr can be
limited “if no redlining is in evidence”).

>8 Mich. Comp. Laws § 484.3309(9).
>9 City of Detroit, 879 F. Supp. 2d at 702.
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are low-income household®>”The Uniform Act then defines a “low-income
household” as “a household with an average anmuadhold income of less than
$35,000 as determined by the most recent dececeialus,* without regard to
the number of people within the household. Becau$®usehold is considered
“low income” whether the $35,000 income feeds orespn or several, the state
test necessarily sweeps in substantial populatwmnsse income is well above
national poverty guidelines. This allows a cablesrapor to engage in income-
based redlining of areas that are home to the pbarel most vulnerable groups.
For example, the average Detroit household has @efdon$? and the
average 3-person household meets federal povertielmes if it has an annual
income of $19,536° Yet, the Uniform Act allows Comcast to refuse &rve
major portions of Detroit with incomes below thevpdy line. That is because,

according to recent census d3tanore than 29% of Detroit households have

% Mich. Comp. Laws § 484.3309(2)(a).
®> Mich. Comp. Laws § 484.3301()).

%2 http://quickfacts.census.qov/qfd/states/26/2622@0d. (reporting household
size for period 2008-2012).

% Department of Health and Human Services, Annualdts of the HHS Poverty
Guidelines (Jan. 24, 2013), available at:
https://lwww.federalregister.gov/articles/2013/01224 3-01422/annual-update-of-
the-hhs-poverty-guidelines#t-1.

%4 2008-2012 American Community Survey 5-Year EstesaFact Sheet, Detroit,
Michigan,
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incomes between $15,000 and $35,000. If Comcast&gems passed these
households, it would satisfy the State test, andvauld be free to redline
neighborhoods containing the one-third of the @Gyseholds with incomes below
$15,000°> Comcast could ignore those households, withowtraedy under the
Uniform Act. In fact, as long as the arbitrary UWmih Act “defenses” were
satisfied, the City could not take any action—evert had direct evidence of
intentional redlining.

Moreover, read as Comcast proposed, the Uniform watld prevent a
locality from protecting against other, more creatiapproaches to redlining.
AT&T now requires persons with a bad credit rectarghay anon-refundable fee
in order to receive U-Verse serviteA refundable fee based on risk might be
somewhat understandable, but an additional chaagedosolely on credit risk—
and thus on income—is hard to square with the Rkdéable Act or local
obligations to assure that redlining does not altufhe deficiencies of the
Uniform Act are particularly significant becausemgmiance is measured statewide

and not based on “local areas” as required by duefal Cable Act.

http://factfinder2.census.gov/bkmk/table/1.0/en/ATS 5YR/DP03/1600000US2
622000%7C400000US26.

4.

% http://www.att.com/u-verse/att-terms-of-service.jsp

®" This brief focuses on the redlining issues credtgdhe Act, but as Detroit
explains, there are other conflicts as well.
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D. The Uniform Act Cannot Automatically Modify Detroit 's 1985
Franchise Consistent with the Federal Cable Act.

The Uniform Act not only runs afoul of the Michig&onstitution, but also
Is preempted by the Federal Cable Act to the extattit purports to modify all
provisions of incumbent local franchises. The UmfcAct, for example, purports
to prevent local franchising authorities from ewfog PEG provisions that the
Federal Cable Act states directly they may enfoRt€G provisions are among the
most critical public benefits afforded under anynkchise, and a mid-term
alteration—without the provision of any counteriral public benefits—materially
alters the consideration that justified the grdrthe franchise in the first instance.
Accordingly, courts in this district have propedgtermined that PEG provisions
of the Uniform Act are inconsistent with the FedéZable Act to the extent that
the provisions purport to preempt provisions ok#rg cable franchises.

. COMCAST CANNOT AVOID THE CONSEQUENCES OF ITS
CHOICES.

Comcast resists the district court’s conclusiort thavas a trespasser. The
Issue arises in an odd factual context, as it earcDetroit would have been
perfectly happy to allow Comcast to continue opegatinder its pre-Uniform Act

franchise or even under a Uniform Act franchisehw# 2% PEG fee. But

%8 City of Dearborn v. Comcast of Mich. 111, Inc., 2008 U.S. Dist. LEXIS 108053
(E.D. Mich. 2008).
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Comcast’s own actions here left the district cdittfeé choice but to rule as it did at
this stage of the proceeding.

Comcast is obviously correct that a franchise agesg’s mere expiration
often does not reduce the franchisee to a trespaBSee example, a company
whose franchise term has expired may operate addaver, on terms acceptable
to the franchisor. Alternatively, the company magcept a franchisor's new
franchise grant under protest, reserving the tiglchallenge it later,

Here, however, Comcast refuses to operate underl988& franchise as
issued. It rejected the new franchise offered byrddte and will not comply with
the Federal Cable Act's formal process, even thoiigictivated that process.
Comcast will only operate on the terms of its UmifoAct application, which the
City rejected. Comcast was therefore in a legaitiposindistinguishable from the
railway in City of Detroit v. Detroit United Ry., 137 N.W. 645 (Mich. 1912). For a
company that seeks to continue operating during ghaod before a new
agreement is reached, the proper course—indeedggsbential course—is to
comply and challenge, not to defy the terms ofdhly existing offer.

IV. COMCAST'S FRANCHISING APPROACH IS ALSO WRONG AS A
MATTER OF POLICY.

Comcast and amici attempt to rehabilitate thewdd legal claims with a
grab-bag of assertions and policy arguments. Thgyeathat only a mandatory

uniform franchising scheme will allow consumershtnefit from head-to-head
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competition. They assert that ruling for Detroituke invalidate many state-law
uniform franchising schemes. And they claim thatandatory approach is lawful,
because the FCC has endorsed statewide-franchssihgmes. None of these

claims have merit.

A. Uniform Franchising Has Little or No Impact on Cable
Competition.

The Michigan Cable Telecommunications AssociatitMTA”) suggests
that only the mandatory franchising approach iefgrs will produce head-to-head
competition® The historical record shows otherwise.

Although federal law once largely prevented it, Telecommunications Act
of 1996° freed telephone companies to enter the video<swinarket and cable
companies to enter the telephone-services markett Happened—albeit slowly.
As of 2002, no major phone company (including AT&id Verizon) was in the
video-services market, and most major cable congsamvere only “testing”
telephone products. By 2004, however, the cable industry was rollingt o

telephone products aggressively, threatening teleplcompanies’ core businéss.

® MCTA Br. at 4-17.
°Pub. Law. No. 104-104, 110 Stat. 56 (1996).

L In re Annual Assessment of the Satus of Competition in the Market for the
Delivery of Video Programming, 17 FCC Rcd. 26901 § 10 (2002).

2 The FCC reported 2.8 million cable telephone sibsrs. In re Annual
Assessment of the Status of Competition in the Market for the Delivery of Video
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Telephone companies responded by advising invetitatshey would be entering
the video-services market, which affected cablelsfrices”® And in 2005, SBC
(now AT&T) and Verizon were both building out theietworks™ Verizon
reported that it was deploying an advanced fibéicagystem to the home (brand-
named FiOS) and had franchises from local comnesitn California, Florida,
Virginia, Texas, Massachusetts, and Marylahdone of which had, at the time,
adopted uniform franchising laws of the sort addpte Michigan. While AT&T
sought state-franchising laws, Verizon continuedéploy its advanced fiber optic
system in states like New York, Massachusetts, Madyland, without seeking
legislation to move to a statewide franchising syst

Notably, this competition occurreokfore the Uniform Act took effect in
2007. By that time, Verizon’s competitive cablevssz was available to over 2

million households—all pursuant to local franchis&ége Uniform Act has not

Programming, 20 FCC Rcd. 2755 1 50 (2005). In 2005, the NewkYbimes
reported “Comcast plans to offer Internet-basedhphservice in 20 of its markets
by the end of the year as it works to catch upigacompetitors, including Time
Warner Cable and Cablevision, which already offehe t service.”
http://www.nytimes.com/2005/01/11/business/mediediicast.html?_r=0

" In re Annual Assessment of the Satus of Competition in the Market for the
Delivery of Video Programming, 20 FCC Rcd. 2755 32 (2005).

" In re Annual Assessment of the Satus of Competition in the Market for the
Delivery of Video Programming, 21 FCC Rcd. 2503 | 15 (2005).

> 1d.
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resulted in widespread competition in Michigan ampared to other statésIn
fact, as of 2012, Michigan ranked well below averag advanced-network
deployment (Michigan was 9th in population, butt3fidroadband deploymerft).
The top four broadband states (Washington, Massatts, Delaware and
Maryland) rely on local cable franchising. Therefoeven if it were relevant to the
legal analysis, the Court need not fear that leaviobom for local franchising

decisions would prevent competition.

B. Other States’ Franchising Laws Are Irrelevant.

MCTA stresses that other states have adopted stetelaws’® That is
irrelevant and misleading. It is certainly irrelevato whether the State may
effectively take over franchising consistent withet Michigan Constitution.
Moreover, neither amici nor Detroit contends thatyatem under which a state
issues franchises inherently violates the FederableC Act. Several states,
including Hawaii, have statewide franchising preessthat do accord the sort of

opportunity for public comment and participationattithe Federal Cable Act

’® See MI-NATOA, The Ten Disappointments of Cable Deregulation in Michigan,
available at:

http://www.mi-natoa.org/pdfs/The Ten Disappointnsentf Cable.pdf.

" TechNet's 2012 State Broadband Index: Where Stasexk as They Look to
High Speed Connectivity to Grow Strong Economied ®rbrant Communities,
Table 1 (December 2012), http://www.technet.org/wp-
contents/uploads/2012/12/TechNet-StateBroadbandf3a.p

® MCTA Br. at 22.
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requires’”’ Reliance on statutes from other states is alséeadsg: we do not
know how other states that adopted state franahisagimes concurrent with
Michigan will ultimately handle franchise renewalfr example, California is in
the middle of a rulemaking to consider how to caresits law to conform with the

Federal Cable A&

C. The ECC's Passing Comment About State Laws Is of No
Significance.

Comcast also attempts to bootstrap a passing F@eneaot into a holding
of legal significanc&" The Commission noted only that such laws “appeaffer
promise in assisting new entrants to more quickdgii offering consumers a
competitive choice® The FCC was discussing rules that might speetdimsy of
competitors into the market—not rules that applhintumbents. The Commission
did not assess the legality of the laws under th@eFal Cable Act or its renewal
provisions. However, in a later order, the Comnaissiid distinguish between the

renewal process and new entry—and also suggestdd aphplying the same

® Haw. Rev. Stat. § 440G-7.

80 California Public Utilities CommissionOrder Instituting Rulemaking for
Adoption of Amendments to a General Order and Procedures to Implement the
Franchise Renewal Provisions of the Digital Infrastructure and Video Competition
Act of 2006, Rulemaking 13-05-007 (Filed May 23, 2013).

81 Comcast Br. 11 (citingn re Implementation of Section 621(a)(1) of the Cable
Communications Policy Act of 1984, 22 FCC Rcd. 5101, 5109, 5156 (2007)).

821d. at 5109.
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franchise conditions to an incumbent as to a nawaehcould actually “hinder the

statutory goal of broadband deploymetit."Comcast and amici would read the

Uniform Act to have just this effect.

CONCLUSION

For reasons stated above, Comcast’'s appeal sheuléred, and Detroit’s

appeal granted to the extent required to resoigentiatter.
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