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STATEMENT OF THE BASIS OF JURISDICTION
Amici incorporate the Statement of Basis of Jurisdiction of the Appellee Village of

Beulah.
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STATEMENT OF THE QUESTIONS PRESENTED

L DOES MCL 247.190 APPLY TO THE VILLAGE STREETS AT ISSUE AND
BAR PLAINTIFFS’ CLAIM OF ACQUIESCENCE?

Plaintiffs/Counter-Defendants/Appellants answer: No
Defendant/Counter-Plaintiff/Appellee answers: Yes
The Trial Court answered: Yes

The Court of Appeals should answer: Yes

Amici Curiae MML and PCLS answer: Yes

II. SHOULD THE HOLDING OF MASON V MENOMINEE, ALLOWING A CLAIM
OF ACQUIESCENCE IN PUBLIC PARKLAND, BE EXTENDED TO PUBLIC
RIGHTS-OF-WAY, AS PROPOSED BY THE APPELLANTS, DESPITE THE
FACT THAT MASON WAS INCORRECTLY DECIDED AND SHOULD BE
CORRECTED BY THIS COURT?

Plaintiffs/Counter-Defendants/Appellants answer: Yes
Defendant/Counter-Plaintiff/Appellee would answer: No
The Trial Court did not reach the issue.

The Court of Appeals should answer: No

Amici Curiae MML and PCLS answer: No

Vii
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STATEMENT OF INTEREST

The Public Corporation Law Section is a voluntary membership section of the State Bar
of Michigan, comprised of approximately 590 attorneys who generally represent the interests of
government corporations, agencies, departments and boards, including townships, counties,
villages, cities, schools and charter and special authorities. The Public Corporation Law Section
of the State Bar of Michigan provides education, information and analysis about issues of
concern through meetings, seminars, the State Bar of Michigan website, public service
programs, and publication of Public Corporation Law Quarterly. Although membership in the
Public Corporation Section is open to all members of the State Bar, the focus of the Section is
centered on laws and procedures relating to public law and government corporations, agencies,
departments and boards, including townships, counties, villages, cities, schools and charter or
special authorities. The Section is committed to promoting the fair and just administration of
public law. In furtherance of this purpose, the Public Corporation Law Section of the State Bar
of Michigan participates in cases that are significant to governmental entities throughout the
State of Michigan. The Public Corporation Law Section has filed numerous Amicus Curiae briefs
before the appellate courts.

The Public Corporation Law Section Council, the decision-making body of the Section, is
comprised of 21 members. The filing of this Amicus Curiae Brief was authorized at the
November 9, 2013 regular meeting of the Council. Thirteen Council members were present at
the meeting, and the motion passed on a vote of 12-0, with one abstention. No Council
member opposed the filing. The position expressed in this Amicus Curiae Brief is that of the
Public Corporation Law Section only and is not the position of the State Bar of Michigan.

The Michigan Municipal League (MML) is a non-profit Michigan corporation whose
purpose is the improvement of municipal government and administration through cooperative

effort. Its membership is comprised of hundreds of Michigan cities and villages, many of which
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are also members of the Michigan Municipal League Legal Defense Fund. The Michigan
Municipal League operates the Legal Defense Fund through a board of directors', which is
broadly representative of its members. The purpose of the Legal Defense Fund is to represent
the member cities and villages in litigation of statewide significance.

The issues presented in this case—having to do with the potential loss of portions of
public rights-of-way by virtue of an illegal encroachment by an adjacent property owner—have
significant public interest to all municipalities in the State of Michigan. The extent to which a
reversal of the trial court’s reasoned opinion would affect municipalities throughout the state
would be hard to overstate. There are no doubt countless encroachments of a similar nature
and extent into the some 20,000 miles of city/village rights-of-way in Michigan. These
communities have long understood and expected that such encroachments could not ripen into
some claim of right or ownership, because that has been the hard and fast rule in Michigan for
more than a century. While the adjacent property owners here rely heavily on this Court’s
decision in Mason v Menominee, 282 Mich App 525; 766 NW2d 888 (2009), that case does not
apply here, because it did not involve public roads such as these. But Mason was incorrectly
decided, in any event, and thus should not factor into this Court’s decision for the reasons

elaborated upon below.

! The 2013-2014 Board of Directors of the Legal Defense Fund are: Lori Grigg Bluhm, Chair, City
Attorney, Troy; Clyde J. Robinson, Vice-Chair, City Attorney, Kalamazoo; Randall L. Brown, City Attorney,
Portage; Eric D. Williams, City Attorney, Big Rapids; James O. Branson, City Attorney, Midland; James J.
Murray, City Attorney, Boyne City and Petoskey; Robert J. Jamo, City Attorney, Menominee; John C.
Schrier, City Attorney, Muskegon; Thomas R. Schultz, City Attorney, Farmington and Novi; Catherine M.
Mich, City Attorney, Grand Rapids; Daniel P. Gilmartin, Executive Director and CEO of Michigan Municipal
League; Jacqueline Noonan, Mayor, Utica, and President, Michigan Municipal League; and William C.
Mathewson, General Counsel, Michigan Municipal League and Fund Administrator.
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INTRODUCTION

The Appellants in this case, the Hayneses, ask this Court to hold that a homeowner who
puts railroad ties and a line of rocks within platted road rights-of-way—the exact width and
location of which were easily discernible at the time and at all points thereafter by reference to
documents on file at the Appellee Village and elsewhere—can claim ownership of that portion of
the platted street under the doctrine of acquiescence. The Hayneses do not allege that they, or
their predecessors, ever had a conversation with anyone at the Village about the location of the
respective property lines. They never assert that any employee or officer of the Village actually
thought that the railroad ties and/or rocks actually marked the edge of the platted right-of-way
of either street. Nor do they deny that the placement of the encroachments in the rights-of-
way was by Village Ordinance an illegal act—punishable by up to 90 days in jail—at the time it
was done. Finally, the Hayneses’ complaint lacks any assertion that any Village employee or
official had the authority or ability to “acquiesce” in that ordinance violation, or to the change to
the boundary line of the street, a fact that in and of itself should be enough to defeat an
acquiescence claim on its face.

The trial court did not reach the merits of the Hayneses’ acquiescence claim, however.
The trial court instead granted the Village's Motion for Summary Disposition and dismissed the
claim on the grounds that MCL 247.190, currently codified as part of the Highways Chapter of
the Michigan Compiled Laws, barred an acquiescence claim to the streets at issue. MCL
247.190 states that all “public highways shall be and remain a highway of the width at which
they were dedicated,” and that “no encroachments by fences, buildings, or otherwise which
may have been made since the . . . dedication . . . shall give the party or parties, firm or
corporation so encroaching, any title or right to the land so encroached upon.”

The Hayneses assert on appeal that this section of the Highways Chapter does not apply

to platted village streets or roads. Amici agree with the Appellee Village that, when read in
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context and in pari materia with other relevant statutory provisions, the section clearly does
apply. Initially adopted in 1925, it replaced several provisions of the 1909 General Highway
Laws, and when read in the context of that act as subsequently codified, the term “public
highway” for purposes of the Act plainly included streets and roads within a city or village, as
several decisions of the appellate courts of this state have recognized.

Although the trial court did not reach the question whether the doctrine of acquiescence
even applied as against a village street, because of its reliance on MCL 247.190, the Hayneses’
Brief on Appeal spends a significant amount of time posturing their claim as simply a logical
extension of this Court’s decision in Mason v City of Menominee, supra, which held that
acquiescence could apply to public lands (in that case, the property was part of a city park).
Although this Court need not reach that question, because the trial court’s ruling did not reach
the “merits” of the actual claim of acquiescence, the idea pressed by the Hayneses that
asserting acquiescence, or its close relative adverse possession, against a municipality with
respect to a street (or a park or other public ground) is normal, or typical, or not unusual,
demands a response.

When the Mason case was appealed to the Michigan Supreme Court (which denied leave
to appeal on September 23, 2009), both the Public Corporation Law Section of the State Bar
and the Michigan Municipal League Defense Fund filed an amicus brief on behalf of Menominee,
arguing that acquiescence and adverse possession could not be asserted against a municipality.
The argument relied on the relevant provisions of the Revised Judicature Act, MCL 600.5801
and MCL 600.5821, and not MCL 247.190, which is at issue in this case. This Court should find
in the Village's favor on the applicability of MCL 247.190, but the Court should also be aware in
reaching that conclusion that the primarily focus of the Hayneses’ argument—that acquiescence
can apply at all to these public streets, or to any public grounds—is incorrect, and this Court will

need to revisit its decision in the Mason case at some point.
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The implications of the Hayneses’ arguments that they have acquired part of Lake Street
and Commercial Street by acquiescence are staggering. They argue that the simple act of
laying some railroad ties on the ground and placing a row of rocks in the right-of-way, coupled
with the failure of the Village to remove those encroachments for a period of 15 years, took
that land from the public and made it theirs. Yet what the Hayneses did is no different from
what property owners all over the State of Michigan, in surely every municipality of any size and
countless platted subdivisions, have done.

The reason why acquiescence or adverse possession cannot reasonably apply to public
streets in particular was memorably articulated by the Missouri Supreme Court in Laclede-Kristy
Clay Products Co. v City of St. Louis, 246 MO 446; 151 SW 460 (1912), a case decided at
roughly the same time Michigan was re-writing and strengthening its highway laws:

There are greater reasons why city streets should not be subject
to destruction by nonuse or adverse possession than can be found
applicable to any other kind of property. No other kind of public
property is subject to more persistent and insidious attacks, or is
less diligently guarded against seizure.

There are roughly 20,000 miles of local municipal (city/village) roads in Michigan.? The
ruling that the Hayneses seek would not apply to just the streets in the Village of Beulah, or
even just to villages. It would extend to every mile of local roads and streets in Michigan.
Beulah might be small, but the Court can imagine how a city like Novi, with about 170 miles of
local streets, or Farmington Hills (240 miles), or Grand Rapids (600 miles)® would fare when
faced with such a change in the law affecting their rights-of-way.

What the Hayneses ask this Court to do is to put at risk an incalculable amount of that

public right-of-way and to authorize a massive transfer of public property into the hands of

trespassers through nothing more than the inattention of municipal employees or officials. For

? http://www.michiganhighways.org/introduction.html
* See Exhibit A.
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a century the law has been clear that there is a distinction between public and private property
when it comes to acquiescence and adverse possession. Both are so plainly contrary to the
very concept of dedication and acceptance of public roads and the idea of a right-of-way, and
this sort of argument is exactly what MCL 247.190, and §§ 600.5801 and 600.5821 of the
Revised Judicature Act, were intended to protect the public against.

It is precisely because of provisions like MCL 247.190 and the construction of the
Revised Judicature Act before the Mason decision that the Village of Beulah had, at the time of
the alleged encroachments, no reason to think that the railroad ties or the line of rocks placed
in its rights-of-way would have affected its title thereto in any way. No relevant statutes on this
subject have changed to merit the fundamental shift in the law that these Appellants propose—
only Mason, which should not be extended now to the most basic thing municipalities do:
opening and maintaining public road systems.

STATEMENT OF FACTS

Amici adopt the Statement of Facts as set forth in the Appellee Village’s Brief of Appeal.

STANDARD OF REVIEW

The trial court below granted summary disposition to the Village. A trial court's
determination to grant summary disposition is reviewed by an appellate court de novo. Issues
of statutory interpretation and other questions of law are reviewed de novo. DEQ v Worth Twp,
491 Mich 227, 237-238; 814 NW2d 646 (2012); 2000 Baum Family Trust v Babel, 488 Mich 136,
143; 793 NW2d 633 (2010); Eggleston v Bio—Med. Applications of Detroit, Inc., 468 Mich 29,

32, 658 N.W.2d 139 (2003).


http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=542&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2030193964&serialnum=2024251551&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=842B8419&referenceposition=143&rs=WLW13.01
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=542&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2030193964&serialnum=2024251551&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=842B8419&referenceposition=143&rs=WLW13.01
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=595&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2030193964&serialnum=2024251551&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=842B8419&rs=WLW13.01
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=595&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2024251551&serialnum=2003238154&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=88BC8829&rs=WLW13.01
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ARGUMENT

I. MCL 247.190 DOES APPLY TO THE VILLAGE STREETS AT ISSUE AND BARS
PLAINTIFFS’ CLAIM OF ACQUIESCENCE.

MCL 247.190 states in full:

All public highways for which the right of way has at any

time been dedicated, given or purchased, shall be and

remain a highway of the width so dedicated, given or

purchased, and no encroachments by fences, buildings or

otherwise which may have been made since the purchase,

dedication or gift nor any encroachments which were within the

limits of such right of way at the time of such purchase,

dedication or gift, and no encroachments which may hereafter be

made, shall give the party or parties, firm or corporation so

encroaching, any title or right to the land so encroached

upon. (Emphasis added.)
The Village's Brief on Appeal lays out the history of the dedication and acceptance of Lake
Street and Commercial Street, and Amici cannot add to that discussion. The Village argues that
the completion of the dedication process triggered the preclusive effect of MCL 247.190, and
that the right-of-way is what it was at the time of dedication, regardless of any encroachment.
Amici agree.

The Hayneses argue in response that the provision does not apply to the streets at issue
for three reasons: (1) because the term “public highways” does not include platted village
streets; (2) because construing the term “public highways” to include streets would violate the
statutory construction rule about not rendering words “surplusage” in those instances where
both the term “public highway” and “streets” are used in the same statutory provision; and (3)
because MCL 247.190 applies only to adverse possession claims. None of these arguments is
sufficient to rebut the clear language of the statute and its interpretation and application over
the years.

MCL 247.190 was originally enacted as Section 20 of Public Act 368 of 1925. (See

Exhibit B.) Section 21 of that Act was a “repealer” clause. It repealed “Chapter Seven of Act



Number Two Hundred Eighty Three of the Public Acts of Nineteen Hundred Nine, being Sections
Four Thousand Four Hundred One to Four Thousand Four Hundred Fourteen, both inclusive of
the Compiled Laws of Nineteen Hundred Fifteen. . . .”

The repealed provisions recited in Public Act 368 were part of a much longer act, Public
Act 283 of 1909, a comprehensive set of provisions that were either assembled from existing

laws or drafted so as to “revise, consolidate and add to the laws relating to the establishment,

n”

opening, improvement, maintenance and use of the public highways and private roads . . .,
among other things. Section 1 of the 1909 Act confirms its broad scope:

Public highways and private roads may be established, open,
improved and maintained within this state under the provisions of
this Act, and the counties, townships, cities, villages and districts
of the state shall possess the authority herein prescribed for the
building, repairing, and preservation of bridges and culverts, the
draining of highways, the cutting of weeds and brush and the
improvement of highways and the duties of state, county,
township, city, village and district highway officials as defined in
this Act. (Emphasis added.)

The 1909 Act, then, was a general highway law. Chapter 1 of the 1909 Act related to the laying
out, altering, and discontinuing of highways. Section 20 of Chapter 1 defined public highways
as follows:

All highways regularly established in pursuance of
existing laws, all the roads that shall have been used as such
for ten years or more, whether any record or other proof exists
that they were ever established as highways or not, and all roads
which have been or may hereafter be laid out and not recorded,
and which shall have been used eight years or more, shall be
deemed public highways, subject to be altered or
discontinued according to the provisions of this Act. All
highways that are or may become such by time and use shall be
four rods in width, and where they are situated on section or
quarter section lines, such lines shall be the center of such roads,
and the land belonging to such roads shall be two rods in width
on each side of such lines. (Emphasis added.)

This definition is not, by its terms, limited to township, county, or state roads; it is inclusive and

broad in scope and does not clearly exclude city or village streets.
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As originally enacted, Chapter 7 of the 1909 Act was entitled “The Obstruction of
Highways and Encroachments Thereon.” It contained eleven sections with similar provisions to
those later included in Public Act 368 of 1925—including Section 7, which stated a specific
requirement that a right-of-way dedicated at 66 feet shall remain 66 feet in width, and was not
subject to encroachment. (See Exhibit C.) That provision, along with the entire Chapter 7 of
the 1909 Act, is what was replaced by the provisions of Act 368 of 1925, including the
language that eventually became MCL 247.190:

All public highways for which the right of way has at any time
been dedicated, given or purchased, shall be and remain a
highway of the width so dedicated, given or purchased, and no
encroachments by fences, buildings or otherwise which may have
been made since the purchase, dedication or gift nor any
encroachments which were within the limits of such right of way
at the time of such purchase, dedication or gift, and no
encroachments which may hereafter be made, shall give the party
or parties, firm or corporation so encroaching, any title or right to
the land so encroached upon.

So, as initially enacted, the provisions of the 1909 Act relating to obstructions and
encroachments used the term “public highways” in the context of the very same law expressly
defining that term. When the revised language of the 1925 Act was introduced, it too was
clearly made part of that same general highway law that included the broad definition of “public
highway,” which had remained unchanged. The 1929 Codified Laws continued the broad
definition of “public highway” in Chapter 1 of the General Highway Law, §3936, and placed the
unaltered provisions of Public Act 368 of 1925 in Chapter 6 of that same law. (See Exhibit D.)

The Court must take notice of, and give effect to, the fact that these provisions—at the
time they were being written—were all part of one general highway law. The goal when
construing any statutory provision is to ascertain the Legislature's intent. Robinson v City of

Lansing, 486 Mich 1, 15; 782 NW2d 171 (2010). To determine that intent, statutory provisions

are not to be read in isolation, but rather are to be read together to harmonize their meaning
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and give effect to the act as whole. 7d. at 15. “[W]ords and phrases used in an act should be
read in context with the entire act and assigned such meanings as to harmonize with the act as
a whole.” Peogple v Couzens, 480 Mich 240, 249, 747 NW2d 849 (2008) (quotation marks and
citation omitted).

The broad meaning of the term “public highway” when the general highway laws were
being written and/or codified (1909, 1925, and 1929) can be confirmed by reference to the
accepted general meaning of that term at that time. The Village has properly cited Burdick v
Harbor Springs Lumber Company, 167 Mich 673; 133 NW 822 (1911), for its proposition that
the term “highway” is a “generic name for all kinds of public ways, including ... streets ... In

”

short, every public thoroughfare is a highway.” Burdick’s understanding was confirmed by the
Supreme Court in the subsequent case of In Re Petition of Carson, 362 Mich 409, 412; 107
NW2d 902 (1961), at exactly the time the Hayneses now argue that the encroachments or
obstructions were likely to have been placed in the road rights-of-way (the 1950s/1960s). See
also, Johnson v City of Saginaw, 368 Mich 502, 505; 118 NW2d 310 (1962), citing both Burdick
and In Re Petition of Carson to reach the conclusion that the terms “public highway” included a
Ccity street.

The definition of “public highway” in Section 20 of the 1909 Act is not significant only
because it gives a broad scope to the prohibition on encroachments into such highways ripening
into right or title in what ultimately became MCL 247.190. Section 20 of the 1909 Act is also
important because it supplies the basis for the concept of what is now referred to as the
“highway-by-user” doctrine. That doctrine says that if the public has been using a road as a
public way for a period of time, it will become a public road of a specified width. Section 20 of
the 1909 Act is the codified form of that rule, which Amici assert applied to a// municipalities.

That this highway-by user provision applies to city and village streets, and not just to what the

Hayneses would characterize as highways within a township or county, has been decided and
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settled by any number of cases, the most significant of which is probably the well-known
Michigan Supreme Court case of City of Kentwood v Estate of Sommersyke, 458 Mich 642; 581
NW2d 670 (1998).

The highway-by-user analysis is also indirectly relevant here despite the formal
dedication of the two streets at issue. In 1971, around the very time that the Hayneses argue
that their predecessors had placed the encroachments in the streets, and thus very likely while
the 15-year time period was still running, this Court decided Sharkey v City of Petoskey, 30
Mich App 640; 186 NW2d 744 (1971), which should be dispositive of this case. The street at
issue was a municipal street (but not platted) that had been improved with pavement and
utilities. The plaintiffs in Sharkey argued, as the Hayneses do here, that their placement of
certain improvements within the right-of-way of the street (a lawn, a fence, and even a garage
in one area) had given them rights over the affected area. This Court disagreed, citing MCL
247.190 and addressing the question whether the street was a “public highway” directly. The
Court first determined that the dedication of the street to the City, and the City’s acceptance of
the dedication, had by law resulted in a street that was 66 feet (four rods) wide. It then held
that MCL 247.190 directly applied to that city street to preclude a reduction in the dedicated
width or any private right or title by way of encroachment.

The Sharkey case is then, for all intents and purposes, this case, with one exception—
the dedication and acceptance here was “cleaner” by virtue of the formal platting of Lake and
Commercial streets at their stated width. In Sharkey, the Court was required to first determine
that width, and it is important to follow the approach it took. It cited Chene v City of Detroit,
262 Mich. 253, 258, 247 N.W. 172 (1933), as describing the “common law” dedication process.
Sharkey, at 643. To find that the city street at issue in that case was a public street 66 feet
wide, however, the Chene Court cited the highway-by-user language that is directly traceable

back to Section 20 of the 1909 Act above:
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The statute provides:
“All highways * * * that shall have been used as such for ten (10)
years or more, whether any record or other proof exists that they
were ever established as highways or not, and all roads which
have been or which may hereafter be laid out and not recorded,
and which shall have been used eight (8) years or more, shall be
deemed public highways. * * *” Comp. Laws 1929, § 3936.

Here the road had been laid out, its boundaries plainly indicated, and a

24-foot pavement built in the center, which had been used by the public

for more than ten years. The statute clearly prevents the abutting

property owners or the public authorities from now closing the street,

except in the manner authorized by law.

The point of tracing that history is this: The prohibition against an encroachment
ripening into some right in a “public highway,” now codified at MCL 247.190, was part of the
same 1909 general highway law that defined “public highway” very broadly to include any
highway established by law as well as any highway-by-user. That definition was originally
placed in Section 20 of the 1909 law, but ultimately came to be codified at MCL 221.20. That
section—the highway-by-user section—has since been held by the Michigan Supreme Court in
both Chene and City of Kentwood to apply to municipal streets. Thus, the broad definition of
“public highway” now attached to the words of MCL 221.20 must necessarily also have been
attached to those same words when they were part of the same 1909 general highway law that

also housed Public Act 368 of 1925, which is now the anti-encroachment provision found in

MCL 247.190.*

* Another example of then-contemporary legislation that used the term “public highway” in the context of
the general highways law to apply broadly to include streets and roads is Public Act 341 of 1927. As
codified in the general highways law in 1929, at §§ 3950 through 3955—that is, as part of Chapter 1 of
the Act initially adopted in 1909 and containing the definition of public highway quoted above—§ 3950
stated:
No public highway which borders upon, or is adjacent to any lake, or the general course of any
stream or crosses any stream, nor any portion of such highway so bordering upon a lake or
general course of any stream, shall be discontinued by the order or action of any official or
officials or of any township, city or incorporated village of the state, until an order authorizing
same shall have been made by the circuit court of the county in which such highway is situated
in the manner as hereinafter provided. (Emphasis added.)

12



RECEIVED by Michigan Court of Appeals 1/21/2014 4.06:10 PM

The Hayneses’ alternative argument that construing the term “public highway” in MCL
247.190 to include “streets” or “roads” would violate statutory rules of construction against
“surplusage” is an argument about distinctions that have no difference. They cite a number of
statutory provisions, including several from the General Law Village Act, MCL 61.1, et segq.
through 75.1, et seq., that use both the term “highway” and the term “street” (or “road”).
They then argue that the words must mean different things.

But that is not always or necessarily the case. The rule against construing words within
any statute to be “surplusage” is intended to guard against a court ignoring a word, or failing to
realize and apply a distinction between words. The rule is by its terms a general one, and it
applies “if at all possible.” See, e.g., Pittsfield Twp v Washtenaw County, 468 Mich 702, 714;
664 NW2d 193 (2003).

Here, the Legislature appears to have used similar words, or words effectively meaning
the same thing, to convey an intent to cover an entire subject—to make clear, in other words,
that any kind of thoroughfare is covered by the particular provision at issue. That does not
render the additional words surplusage; rather, it makes the intent of the scope of the
provisions cited as treating a/l forms of highways the same that much more obvious. As the
Michigan Supreme Court stated in People v Thompson, 477 Mich 146, 153-154; 730 Nw2d 708
(2007):

We cannot define these terms in a manner that is inconsistent
with how they are commonly understood just because they are
separated by the word “or.” In other words, the fact that these
two terms are separated by the word “or” does not give us the
authority to give these two terms distinct meanings when they are
commonly understood to have the same meaning. If two words

have the same meaning, then we must give them the same
meaning even where they are separated by the word “or.”

As part of the general highway laws, the term "public highway" plainly included the streets or roads in a
city or village.

13
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Burdick and In Re Petition of Carson, as confirmed by Johnson v Saginaw, establish the
common understanding in this case. Those cases say that it was “commonly understood” when
the laws at issue were written that “public highway” in fact included city and village roads and
streets. >

Finally, the Hayneses attempt to distinguish Sharkey v City of Petoskey, supra, because
it involved a claim of adverse possession rather than acquiescence. This argument, too, makes
a distinction without a difference. MCL 247.190 does not use the term “adverse possession.” It
talks about the width of the highway being and remaining the width dedicated, and states that
encroachments of any kind shall not give “any title or right to the land so encroached upon.”
That statutory language is broad enough to include both acquiescence and adverse possession,
both of which are intended to vest title and right in the alleged possessor.

Recognizing the thinness of that argument, the Hayneses then argue that Sharkey is just
wrongly decided. They fault this Court for assuming, without basis, that all streets are public
highways, and for not citing any authority for that proposition. They ask this Court to ignore its
prior decision in Sharkey because of this alleged lack of analysis.

For all of the reasons stated above, Amici agree with the Village that Sharkey was
correctly decided, and that its precedential effect should not be ignored by this Court. But the
Hayneses’ position that a potentially dispositive case should be ignored as wrongly decided is
ironic, since it is Amici’s position that there is in fact a case that is deeply relevant to the
Hayneses’ entire claim that was wrongly decided, and that should be revisited by this Court.
But that case is not Sharkey; rather, it is the main case on which the Hayneses rely: Mason v

Menominee, supra.

> Nor does the Hayneses’ argument do anything more than point out the wse of different words. They do
not allege, for example, that when the various statutes use the phrase “highway, street, and road,” those
are somehow treated differently. In each instance, the use of those similar words appears to be an
attempt to clarify that a/f such rights-of-way of thoroughfares are subject to the same rule.
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For the reasons discussed below, Amici suggest that in the absence of that incorrect
decision in Mason, this unprecedented claim by the Hayneses would not likely be before this
Court. Amici further suggest that unless and until this Court revisits the decision in Mason to
correct it, vast amounts of public land will be at risk of transfer from the public trust to
individuals or entities who occupy that public land without permission—or, as here, in violation
of a criminal law. This works an unprecedented harm against the public interest. The basis for
such a claim is a single paragraph—admittedly in a published opinion of this Court—that
contains none of the analysis that should have been necessary to alter a century’s worth of
legislative policy and case law clearly establishing that the concepts of adverse possession and
acquiescence do not apply against municipalities.

To extend that decision to the situation now before the Court, involving a platted public
street, would result in a sea change in the law protecting public rights-of-way from
encroachment, without there ever having been a change in a single relevant statute. The Court
must ask itself—as municipalities around the state have asked following the Mason decision—
how it has come to pass that the law could change for seemingly no reason. Or, stated
otherwise, why was it clear for the last century or so that cases like this one could not be
brought?

II. THE HOLDING OF MASON V MENOMINEE, ALLOWING A CLAIM OF
ACQUIESCENCE IN PUBLIC PARKLAND, SHOULD NOT BE TO EXTENDED
PUBLIC RIGHTS-OF-WAY, AS PROPOSED BY THE APPELLANTS, BECAUSE
MASON WAS INCORRECTLY DECIDED AND SHOULD BE CORRECTED BY THIS
COURT, NOT EXTENDED.

The trial court below held that MCL 247.190 precluded the Hayneses' acquiescence claim
and it was right. Yet, the Hayneses' Brief on Appeal contains a great deal of argument about
the concept of acquiescence and the Mason case. Even if the issue has not been fully litigated
yet below, the Hayneses’ Brief begs response on the repeated assertion that Mason "requires

applying acquiescence to [their] claim." Brief on Appeal, p. 10.
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The irony of the Hayneses' position is that they are using a legal concept—
acquiescence—that has as its underlying premise the notion that two abutting property owners
have “peacefully” and by informal agreement determined to treat a different line than the
correct and proper line between their parcels as a new property line. At the same time, they
acknowledge the existence of a law, Village of Beulah Ordinance No. 18, “Protecting Public
Streets and Public Places,” that makes what the Hayneses’ predecessors were alleged to have
done in the 1950s/1960s a crime for which they could have been fined and/or imprisoned for up
to 90 days in jail. (See Exhibit E.) Given that legal prohibition against the Village allowing the
establishment of a new right-of-way line, the Hayneses’ argument that it is "required" to apply
here could not be more ill-considered.

a) A municipality cannot acquiesce in the giving away of public land. It
cannot do by accident or inattention that which it cannot do on
purpose.

The whole point of the doctrine of acquiescence is that there has been an
accommodation reached that both parties are clear about and satisfied with. That is why
acquiescence is easier to prove than adverse possession. While related, acquiescence and
adverse possession are in some ways very different. As explained in Warner v Noble, 286 Mich
654, 662; 282 NW 855 (1938), adverse possession is the possession of someone else’s
property by a claim of right and with a certain degree of “hostility,” meaning an intention to
antagonistically dispute the right or title of another. Acquiescence, on the other hand,
requires no proof of hostility or any claim of right; it results instead from the parties peaceably
agreeing that a particular line is the boundary between their properties. See generally, Warner
v Noble, 286 Mich 654, 662; 282 NW2d 855 (1938). See also, McQueen v Black, 168 Mich App
641; 425 NW2d 203 (1988) and Connelly v Buckingham, 136 Mich App 462; 357 NW2d 70
(1984). The two causes of action even have different burdens of proof. A claim of adverse

possession must be proven by clear and cogent evidence, while acquiescence must only be
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established by a preponderance of the evidence; and also unlike adverse possession, no claim
of right must be made or proven. Killips v Mannisto, 244 Mich App 256, 259; 624 NW2d 224
(2001).°

But this Court in Walters v Snyder, 225 Mich 219; 570 NW2d 301 (1997) (Walters 1)
explained that, as a result of these different standards for transferring title to property in order
to show acquiescence, both parties must acquiesce in the treatment of a different property line
as the “new” line. The problem with attempting to apply that concept to a municipality is that
no one individual has the authority or ability to do the acquiescing or treating or agreeing
necessary to make out an acquiescence claim. For example, who allegedly acted to approve a
new property line here? Not the Village Council, which passed no ordinance or resolutions.
And not the Village President, who executed no agreements.

It is no response to say that these individuals “allowed” the Hayneses and their
predecessors to occupy the right-of-way. Municipalities are not estopped to deny the
effectiveness of the unauthorized and illegal acts of its officers and employees. Cross v
Whedon, 93 Mich App 13; 285 NW2d, 780 (1979), citing Parker v Twp of West Bloomfield, 60

Mich App 583, 592; 221 NW2d 424 (1975); Blackman Twp v Koller, 357 Mich 186; 98 NW2d

® There are three distinct types or branches of acquiescence, although only the first and probably most
common form of acquiescence—acquiescence for the statutory period of limitations—is relevant here:

First, there is acquiescence in a given boundary line for the prescriptive period. [The following
cases seem to support this proposition: Renwick v Noggle, 247 Mich 150, 225 NW 535 (1929);
Dupont v Starring, 42 Mich 492, 4 NW 190 (1880); Wood v Denton, 53 Mich App 435, 219 Nw2d
798 (1974); DeHollander v Holwerda Greenhouses, 45 Mich App 564, 207 NW2d 187 (1973).]
Second [is] that species of acquiescence where a bona fide controversy existed followed by
agreement and acquiescence which need not continue for the statutory period. [DeHollander;
Moore v Ottawa Equip Co], 26 Mich App 89; 181 NW2d 780 (1970); Maes v Olmsted, 247 Mich
180; 225 NW 583 (1929); Hanlon v Ten Hove, 235 Mich 227; 209 NW 169 (1926). . . .
Somewhat less of an [sic] consensus exists as to the rationale underlying the third species of the
acquiescence doctrine [the intent of the common grantor to effect the practical location of a
boundary line]. Compare Maes v Olmsted, supra, and Daley v Gruber, 361 Mich 358; 104 NW2d
807 (1960), with [ Flynn v Glenney], 51 Mich 580; 17 NW 65 (1883). ... (Emphasis added.)

McGee v Eriksen, 151 Mich App 551, 558; 215 NW2d 571 (1974). See, also, Pyne v Elliott, 53 Mich App
419; 220 NW2d 54 (1974).

17



RECEIVED by Michigan Court of Appeals 1/21/2014 4.06:10 PM

538 (1959); and ity of Highland Park v Oakland County Drain Comm’, 300 Mich 501; 2 Nw2d
479 (1942). That is why the existence of Ordinance No. 18 is so crucial to this point—the
Hayneses and their predecessors are deemed to have known that no one at the Village had the
right or authority to acquiesce in ceding part the Village's right-of-way to them.

Similarly, municipal corporations themselves may not act beyond the scope of their
powers. (ross, supra, at 19. “The Village” is not some amorphous thing. It is a legal entity—a
municipal corporation—that operates under rules that govern its conduct. The General Law
Village Act, MCL 61.1, et seq. through 75.1, et seq., contains many of those rules, including for
example, the requirement that selling land requires an ordinance approved by the Village
Council, MCL 67.4; the requirement that parkland cannot be sold without a vote of the people,
MCL 67.4; and the requirement that a public notice and hearing is required before any street or
“public ground” can be vacated or discontinued, MCL 67.13. So, even if the Village had
wanted to get rid of a portion of the roadway at issue, some specific requirements would have
to have been met.

The Village is also, as a public entity, precluded from simply conferring a gift of property
that it owns on a private citizen or resident of the Village. There is a general concept in the law
that a municipality is prohibited from giving money or things of public value to private
individuals without receiving something of specific value in return. See, e.g., Skutt v City of
Grand Rapids, 275 Mich 258; 266 NW 344 (1936). 1963 Mich Const, art 10, §12, and art 8,
§25. Any such act is considered ul/tra vires to the power of the municipality. Kaplan v City of
Huntington Woods, 357 Mich 512; 99 NW2d 514 (1959).

While Michigan had never had an appellate decision on the issue of whether
acquiescence applies to municipalities, until the Mason case, other states have. The following
analysis, from a court writing at a time roughly contemporaneous with the time Michigan

passed its statutes exempting public property from adverse possession, could just as easily
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have been summarizing what was Michigan law, before Mason, on the “authority” of a
municipality to “acquiesce” in something like giving away its public land before Mason:
It is further contended by the appellant that, the road having
been located upon the irregular line, as contended for by him, and
having been used by the public for a long period of time, even if
the same is not upon the true line, the said line has been
acquiesced in, and cannot now be disputed.
In Quinn v Baage, 138 Iowa 425, 114 NW 205, we said:
‘Manifestly, the doctrine of acquiescence can have no
application to the fixing of a boundary between the
abutting owner and the highway; for no one
representing the public is authorized to enter into
an agreement upon or to acquiesce in any
particular location.’
In Bidwell v McCuen, 183 Iowa 633, 166 NW 369, we said:
‘There has been no acquiescence in the line upon the part
of the public, as claimed by counsel for appellant, for the
manifest reason that mo one representing the public
was authorized to enter into an agreement upon, or
acquiescence in, any particular location thereof.’
The doctrine of acquiescence is held not to apply to highway-
boundary disputes in which a governmental agency is a party.
(Emphasis added.)
Langle v Brauch, 185 NW 28 (Iowa Sup, 1892).

Put simply, the Court of Appeals panel in Mason lost sight of the fact that what is at
issue is public property. In the context of this case, the ordinance provision that prevents the
encroachment could not be more clear. The Hayneses and their predecessors were prohibited
from placing the encroachments that are now relied on. Such an ordinance benefits the
Hayneses as much as it does everyone else in the Village—they drive or walk on all the other
Village streets like everyone else; they make use of the improvements to the Village's right-of-

way like everyone else.
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But more than that, the ordinance here put them on notice that “the Village” was not
actually treating—could not treat—the railroad ties or rock line as a boundary such that, if
enough time passes, title will vest in them. The ordinance prohibits giving the Hayneses the
property at issue; what other actual agreement sufficient to establish acquiescence can there be
with that prohibition in place? The Mason case, as interpreted by the Hayneses, allows
something to happen by oversight or error or inadvertence that the elected or appointed
officials or employees of the Village could not have done on purpose. That concept cannot
and should not be extended to public road rights-of-way.

b) An adjacent property owner cannot gain title to municipal property,
including a right-of-way, by adverse possession or acquiescence,
because the municipality never loses the right to come to court and
seek recovery of that property. Because the 15-year statute of
limitations does not apply to municipalities, it never "runs" against it,
and a plaintiff in a quiet title case claiming municipal land by adverse
possession or acquiescence can therefore never prove an essential
element of those claims: the passage of the 15-year period and the
vesting of title/right in them as opposed to the municipality.

The Hayneses make a point of arguing that they “could have” sought title to the
property at issue by way of adverse possession as well. No appellate court of this state has yet
held that to be true, since Mason only discusses acquiescence. But an analysis of the history
and operation of the laws regarding the application of the statute of limitations explains why
that should not be true—and also explains why the Mason panel’s decision on the related theory
of acquiescence was incorrect and should be revisited.

Although the general or default limitations period for “recovery of land” is stated in MCL
600.5801(4) as 15 years, a separate provision of the RJA, MCL 600.5821(2), exempts
municipal corporations from the passage of that limitations period:

(2) Actions brought by any municipal corporation for the
recovery of the possession of any public highway, street,

alley, or any other public ground are not subject to the
periods of limitation. (Emphasis added.)
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The Mason panel held that this language in § 5821(2) meant that only if a municipality was a
plaintiff in a case could it avoid the running of the statute of limitations. If it was the
defendant in the case—that is, if the other party seeking its land “beat” the municipality to
court—then the municipal property could be taken. Mason, supra, 528-529. Amici disagree—as
does a century of case law. The practical effect of the above provision is to exempt municipal
property from adverse possession or acquiescence claims even if the municipality is the
defendant in a suit to quiet title brought by someone in possession of public land.

As further explained below, because the right of a municipality to file a lawsuit to re-
enter and recover its property (by way of an action for ejectment, quiet title, or otherwise) is
not subject to loss by the passage of time, the title to that property never automatically vests in
the one seeking to assert adverse possession of it; i.e., never ripens into title. The municipality
does not actually have to “bring” an action to recover its land. The mere fact that the
municipality can at any time bring the action against someone in possession of its property,
even after 15 years, defeats the very possibility of adverse possession of that property.
Pastorino v City of Detroit, 182 Mich 5; 148 NW 231 (1914); Gorte v Dep't of Transportation,
202 Mich App 161, 168-169; 507 NW2d 797 (1993).

(i) The mechanics of the statute of limitations as relates to adverse
possession of municipal property.

In order to properly explain the operation of §5801/8§5821, a good understanding of the
mechanics of adverse possession is needed. Adverse possession is a method of acquiring title
to property by holding possession of it in a specified manner for a statutory period. In
Michigan, the manner of possession must be open, notorious, exclusive, hostile, and under a
claim of right. Burns v Foster, 348 Mich 8; 81 NW 2d 386 (1957); Caywood v DNR, 71 Mich
App 322; 248 NW2d 253 (1976). Importantly—and this is part of the issue with the Mason

Court’s understanding of the way the concept works—the period of time that it must be held is
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15 years not because that is derived directly from a statute on the subject of adverse
possession, but rather by indirect reference to the statutory limitations period for the record
title holder to come into court and “bring” an action to recover possession of his or her land.
“Adverse possession is based on the fact of the running of the statute of limitations applicable
to actions for the recovery of property. In other words, the doctrine of adverse possession is
primarily an application of the defense of limitations of actions.” 3 Am Jur 2, Adverse
Possession, §3, p 94.

In Michigan, the limitations period for an action to re-enter and/or recover land—and
therefore the statutory period that a trespasser/adverse possessor must hold property—is
established not in MCL 600.5821, the section addressed by the Mason panel, but in MCL
600.5801, which states in full:

No person may bring or maintain any action for the
recovery or possession of any lands or make any entry
upon any lands unless, after the claim or right to make the
entry first accrued to himself or to someone through whom he
claims, he commences the action or makes the entry within
the periods of time prescribed by this section.

(1) When the defendant claims title to the land in
question by or through some deed made upon the sale of the
premises by an executor, administrator, guardian, or testamentary
trustee; or by a sheriff or other property ministerial officer under
the order, judgment, process, or decree of a court or legal
tribunal of competent jurisdiction within this state, or by a sheriff
upon a mortgage foreclosure sale the period of limitation is 5
years.

(2) When the defendant claims title under some deed
made by an officer of this state or of the United States who is
authorized to make deeds upon the sale of lands for taxes
assessed and levied within this state the period of limitation is 10
years.

3) When the defendant claims title through a devise in
any will, the period of limitation is 15 years after the probate of
the will in this state.

4) In all other cases under this section, the
period of limitation is 15 years. (Emphasis added.)
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In Michigan, as in most states, additional elements must be proven (actual, visible, open,
notorious, exclusive, continuous, and uninterrupted possession under color or claim of right),
but it is the possession for the statutory period that triggers the trespasser’s right and destroys
those of the record title holder. And therefore the passage of that 15 years is an element of
any claim of title by adverse possession.

A key and essential concept of adverse possession is that as soon as the
statutory period ends the title vests in the adverse possessor/trespasser by
operation of law. 1t is automatic, and no suit by the adverse possessor is actually required to
“confirm” title. In Gorte v Michigan Dep't of Transportation, 202 Mich App at 168-169, the Court
of Appeals confirmed that the divestiture of title is automatic upon the running of the period:

Generally, the expiration of a period of limitation vests the rights
of the claimant. [People v Russo, 439 Mich 584, 594; 487 NW2d
698 (1992).] It is further the general view with respect to
adverse possession that, upon the expiration of the period of
limitation, the party claiming adverse possession is vested with
title to the land, and this title is good against the former owner
and against third parties. . .. Defendant argues the contrary
view, that plaintiffs’ possession of the property merely gave
plaintiffs the ability, before the amendment of §5821, to raise the
expiration of the period of limitation as a defense to defendant’s
assertion of title.

Contrary to defendant’s arguments, however, Michigan courts
have followed the general rule that the expiration of the period of
limitation terminates the title of those who slept on their rights
and vests title in the party claiming adverse possession. Gardner
v Gardner, 257 Mich 172, 176; 241 NW2d 179 (1932). Thus,
assuming all other elements have been established, one gains title
by adverse possession when the period of limitation expires, not
when an action regarding the title to the property is
brought. As further explained in 3 Am Jur 2d, Adverse
Possession, §5, adverse possession “is based on the fact of
running of the statute of limitations applicable to actions for the
recovery of property, so it is primarily an application of the
defense of limitations of actions. . . . An adverse possession
statute creates a period of limitations on an action to quiet title
that runs only against the record owner of the land; the adverse
possessor is under no duty to quiet title by judicial action,
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nor to vigorously assert his or her right at every
opportunity. (Emphasis added.)

Thus, by operation of MCL 600.5801, in Michigan as a general proposition a record title owner
loses its right to re-enter and regain possession of land after 15 years. This, again, is key to
understanding where the Mason panel went wrong: in Michigan, a municipality never loses the
right to re-enter or regain possession.

(ii) “Time does not pass against the sovereign.”

That was not always the case in Michigan. Under the common law dating back to the
origins of the common law concepts of adverse possession and prescription, the rule was that
they did not lie against the sovereign—nullum tempus occurrit regi; “time does not run against
the king.” See, generally, Guaranty Trust Co v United States, 304 US 126, 129; 58 SCt 785; 82
LEd 2d 1224; City of Detroit v 19675 Hasse, 258 Mich App 438; 671 NW2d 150 (2003).

Up until the early 20" Century, Michigan was actually an exception to that general
common law rule, at least as related to adverse possession. It was not until 1907 that Michigan
joined the majority of states by enacting legislation, PA 46 of 1907, directly providing that
adverse possession was not applicable against public land: “no rights as against the public shall
be acquired by any person . . . by reason of the occupation or use of any pubic highway, street
or alley, or of any public grounds, or any part or portion thereof, in any township, village or city
in this State, whether such occupation or use be adverse or otherwise.”

As this Court explained shortly after the adoption of PA 46 of 1907, in Pastorino v City of
Detroit, supra, at 10:

[T]he great weight of authority in the United States is to the
effect that title by prescription cannot be acquired against a city.
The principle upon which this rule is founded is said to be that a
city merely holds title to its streets and possession of them in trust
for the general public, and has no authority to dispose of them or
their use for other purposes, by lease, license, sale or gift. This is

recognized as a general rule of law by most of the text-writers
upon municipal corporations, and with due notice of and
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deference to conflicting views in certain jurisdictions, it is well
stated in McQuillan on Mun. Corp. vol. 3, §1396, as follows:

There is much conflict in the decisions as to
whether the right to a street or alley may be lost by
adverse possession. In a few states such property
is looked upon the same as any property held by
an individual, and the maxim ‘nullus tempus
occurrit regis’ is considered not applicable to
municipal corporations, so far as street and alleys
are concerned, and hence title can be acquired to
all or part of a street by adverse possession.
However, the great weight of authority is to the
contrary, and it is held in nearly all states that the
rights of the public in a street or alley cannot be
divested by adverse possession for the statutory
period.

Seven states, including Michigan, are enumerated as holding, or
having held, contrary to the general rule. Several of these
states including Michigan have been brought into line
with the general rule by subsequent legislation, following
the decisions rendered by their courts holding otherwise.
(Emphasis added.)

In 1915, the Michigan legislature assembled the first Judicature Act, the predecessor of
the current Revised Judicature Act, MCL 600.1, et seg. The relevant provisions of the 1915 act
are contained in Chapter 9, Limitation of Actions (§12311):

Hereafter no person shall bring or maintain any action for
the recovery of any lands, or the possession thereof, or
make any entry thereupon, unless such action is
commenced or entry made within the time herein limited
therefor, after the right to make such entry or to bring such
action shall have first accrued to the plaintiff, or to some person
through whom he claims to-wit:

1. Within five years, where the defendant claims title
to the land in question, by or through some deed made upon a
sale thereof by an executor, administrator, guardian or
testamentary trustee, or by a sheriff, or other proper ministerial
officer, * * *;

2. Within ten years, where the defendant claims title
under a deed made by some officer of this state, or of the United
States, * * *;

3. Within fifteen years in all other cases: Provided,
That the provisions of this section shall not apply to
actions brought by any municipal corporation, for the
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recovery of the possession of any public highway, street
or alley, or any other public grounds. (Emphasis added.)

This provision has not changed much since then. The 15-year period currently found in
§5801(4) is stated in §3 above—which, significantly, also includes the statement that the
limitation provisions of the section do not apply to actions brought by a municipal corporation
for recovery of the listed public property; that “proviso” is now currently found in §5821(2).’

For many decades after the adoption of the 1907 act and 1915 Judicature Act, courts in
Michigan understood and recognized that the exemption of municipalities from the running of
the 15-year limitation period did in fact preclude the successful argument of adverse possession
against a municipality, even in a suit for quiet title with the municipality as the
defendant. None of those cases read any kind of limitation on the application of the
exemption depending on whether the municipal corporation was the plaintiff or the defendant
in the suit.

In the most recent of these, Adams Outdoor Advertising, Inc v Canton Twp, 269 Mich
App 365, 372-373; 711 Nw2d 391 (2006), the Court of Appeals stated the matter in
unequivocal terms:

It is also undisputed that MCL 600.5821(2) precludes a party from
claiming adverse possession against a municipal corporation.

Adams had a good historical and legal basis for saying that the matter was undisputed by other
appellate decisions over the years:

Rindone v Corey Community Church, 355 Mich 311, 316; 55 NW2d 844 (1952):

’” The Compilers’ Comment in the 1915 statute, on Page 4362, makes clear that the legislature’s intent
was to continue the 1907 rule against adverse possession of municipal land:

It was formerly the rule that title could be acquired by adverse possession of property
within the limits of a street—F/ynn v Detroit, 93/500; citing Big Rapids v Comstock,
65/78; Essexville v Emery, 90/183; and in a public alley—Vier v Detroit, 100/616. See
further, Wyman v St. John’s, 100/571. But this rule was abolished by Act 46, 1907,
reenacted in substance by subsection 3 of this section. (Emphasis added.)
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“It is unnecessary in this case to determine the public rights in First Street north
of Water, but we do note in passing the following: Prior to 1907 it might have
been possible to acquire private rights in public streets by adverse possession.
Since the enactment of PA 1907, No. 46 (see Cl. 1948, §609.1, Par. 3) [Stat.
Ann. §27.593]), Michigan has been in line with the general rule which forbids the
acquiring of such rights by prescription. The development of the law on this
subject is presented in Pastorino v City of Detroit, 182 Mich 5 (Ann Cas 1916 D,
768).”

Engleman v City of Kalamazoo, 229 Mich 603, 608; 201 NW2d 80 (1925):
“Plaintiff succeeded in establishing prescriptive right against the city because
‘[t]he right was claimed for nearly 37 years prior to the passage of Act No. 46,
Public Acts 1907 (3 Comp Laws 1915, §12311, Subd. 3). This period was
sufficient to acquire the easement claimed.”

Hawkins v Diflman, 268 Mich 43, 489-490; 256 NW 492 (1934):

“This possession...did not continue for a sufficient time to establish title by
adverse possession prior to the enactment of Act No. 46 of Acts 1907, forbidding
the acquisition of rights in public highways by adverse possession.”

Olsen v Village of Grand Beach, 282 Mich 364, 368-69; 276 NW 481 (1937):

“[1]t appears that plaintiffs could acquire no rights in these platted streets except
on the theory of having acquired such rights by adverse possession. The
possibility of their making such a claim is foreclosed by statute. (3 Comp Laws
1929, §13964, Subd. 3.)"

Arauino v Detroit, 249 Mich 382, 387; 228 NW 694 (1930):

“Can the plaintiffs acquire title by adverse possession to Parcel B, which is
designated on the plat as an alley and dedicated to the public? Since the
enactment of Act No. 46, Pub. Acts 1907 (superseded by the Judicature Act, 3
Comp Laws 1915, §12311), it is not possible to obtain titled against a public by
adverse possession.”

Note the dates of these cases—all well after the codification in 1915, more or less in its current
form.
Treatise writers expounding Michigan law took the same unequivocal view. Michigan

Real Property Law (3™ Ed., 2005), §12.7, states:

Any person adversely possessing the land of another may, after

the required 15-year period, establish fee simple marketable

record title to the property being possessed. Adverse possession

may not be established against a municipal corporation for the

recovery of any public highway, street, alley, or other public
ground. MCL 600.5821(2). (Emphasis added.)
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Similarly, 25 Michigan Law & Practice, Adverse Possession, §212, states: “The common law
rule that a claim of adverse possession may give good title against a city is now limited by
statute excepting public highways, streets, alleys, and other public ground that municipal
corporations may own,” citing MCL 600.5821.
(iii) The Mason decision.

So, for a good century before Mason, §5821(2) was seen to clearly apply—along with
§ 5801—to preclude the taking of municipal property by adverse possession (and therefor by
statutory acquiescence) even when the municipality was the defendant. How, then, did the
Mason panel end up changing that rule so drastically? The answer is that it did not address the
fact that the failure of the 15 year ever to pass against the City in that case meant that the
plaintiff-landowner never had the ability to prove that essential “element” of an adverse
possession/acquiescence claim—and that this was true no matter who the plaintiff or defendant
is.

Here is the Court's entire discussion of this profoundly important issue affecting all
publicly-owned lands held by municipal corporations in Michigan:

While subsection (1) applies to ‘[a]ctions for the recovery of any
land where the state is a party,” subsection (2) applies to
‘[a]ctions brought by any municipal corporations.” It is evident
from the language employed in subsection (1) that the Legislature
could have made subsection (2) applicable in all cases, brought
both by and against, a municipality. The Legislature, however,
chose not to do so. Further, interpreting subsection (2) to apply
to any case in which a municipality is a party would render the
words “brought by” in subsection (2) nugatory. Finally, an
acquiescence claim involves a limitations period. Kipka v
Fountain, 198 Mich App 435, 438-439; 499 NW2d 363 (1993).
The term ‘periods of limitations’ in MCL 600.5821(2) renders that
provision applicable to claims asserting acquiescence for the
statutory period. Thus, because the language of MCL
600.5821(2) prevents a private landowner from acquiring property
from a municipality by acquiescence only if the municipality brings
an action to recover the property, it does not preclude plaintiffs’
claim.
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Put simply, the panel focused on only §5821(2), without reference to the other things it works
with. It compounded that error by focusing on the wrong phrase in §5821(2).

The Mason panel cited the usual statutory construction cases for the proposition that the
goal of judicial interpretation of statutes is to ascertain and give effect to the intent of the
legislature, Neal v Wilkes, 470 Mich 661, 665; 685 NW2d 648 (2004), and that where the intent
of the legislature is “unambiguously conveyed, the statute speaks for itself and judicial
construction is neither necessary nor permitted.” Koontz v Ameritech Services, Inc, 466 Mich
304, 312; 645 NW2d 34 (2002). But courts must also read the language in question in the
context of the statute as a whole, and must also give statutes that relate to the same thing a
similar interpretation. “Statutes /in pari materia are statutes sharing a common purpose or
relating to the same subject. They are construed together as one law, regardless of whether
they contain any reference to one another.” Omne Financial, Inc v Shacks, Inc, 460 Mich 305,
312; 596 NW2d 591 (1999), citing State Treasurer v Schuster, 456 Mich 408, 417; 572 Nw2d
628 (1998).

Here, both the majority opinion and the concurrence in Mason discussed the language in
the provision indicating that the limitations period does not apply in actions “brought by” a
municipal corporation. But both failed to note—in fact, both completely ignored—the more
important language in §5821(2) that says that the provision relates to actions for “the
recovery of the possession of any public highway, street, alley, or any other public ground....”
Again, §5821(2) “modifies” §5801, which also only has to do with a plaintiff bringing “action for
the recovery or possession of any lands or make any entry upon any lands...” and provides
that it must be done within 15 years. In other words, it is no mistake that both §5801 and

§5821(2) relate only to limitations on the bringing of an action; that is the point and nature of
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a limitation of actions provision. It only applies to cut off the right of a plaintiff to bring a
cause of action.®

As relates to the acquiescence claim in this case, the “statutory period” involved is the
same 15-year limitations period for adverse possession claims set forth in MCL 600.5801(4).
Sackett v Atyeo, 217 Mich App 676, 681; 552 NW2d 536 (1996). Thus, it is fair to say that this
kind of acquiescence and the separate doctrine of adverse possession are rooted in the same
statutory concepts—as the Court recognized in Kipka v Fountain, 198 Mich App 435, 438; 499
NW2d 363 (1993):

At the root of claims of title by adverse possession and the type of
acquiescence plaintiffs claim is the statute of limitations on actions
to recover possession of land. In most cases, an action for the
recovery or possession of land must be brought within 15 years
after the cause of action first accrues. MCL 600.5801; MSA
27A.5801. The law of acquiescence is concerned with a
specific application of the statute of limitations as to
adjoining property owners who are mistaken about where
the line between their property is. (Emphasis added.)

® The majority opinion points out that the legislature could easily have done to §5821(2) what it did to
§5821(1), when it was amended in 1988 to state that the statute of limitations does not apply “in any
case in which the state is a party.” It is true that the in the 1915 judicature act that created the
predecessor of §5821(2) and exempted municipalities from the statute, the state was not similarly
exempted. The 1988 act corrected that by providing that “Actions for the recovery of any land where the
state is a party are not subject to the periods of limitations, or laches....”

The majority opinion makes the rhetorical point that “the legislature could have made subsection (2)
[that is, §5821(2)] applicable in all cases, brought both by and against a municipality. The legislature,
however, chose not to do so. (Mason, supra, at 529; emphasis added.)” This statement, rather than
helping the Court of Appeals’ conclusion, actually proves the point that it did not read §5821(2) in the
larger context of §5801 and the common law.

Inserting the phrase “or against” before a “municipal corporation” would have done absolutely
nothing to affect the ability of a municipal corporation to defend its own property in an adverse
possession claim, because the property affected by the language insertion would not be the
municipality’s property. This error by the Mason panel has to do, again, with glossing over the words
“recovery of.” If the municipality were a defendant in a claim brought by someone to “recover
possession of” their property, the municipality would have to be the one claiming ownership of property
by adverse possession. So, in addition to the indirect effect noted above, the fact that the exception only
applies to municipalities has a very real effect compared to §5821(1): it makes private lands subject to
adverse possession by municipalities. Jonkers v Summit Township, 278 Mich 263; 747 NW 2d 901
(2008); Bachus v Township of West Traverse, 122 Mich App 557; 332 NW 2d 535 (1983).
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So, a plaintiff seeking to quiet title in himself or herself on a theory of acquiescence
must prove, as an element of the claim, that the statute of limitations has passed as against
the defendant record title holder, who can no longer sue to recover the land. If that time
period has not passed—that is, if the record title holder still has the right to enter upon the
property or to commence an action “for the recovery of” the property that is not barred by the
statute of limitations—then that element of the plaintiff’s acquiescence claim cannot be met and
title will not be quieted in the plaintiff against the record title holding defendant.

The Court of Appeals in Mason should have found that the concept of “acquiescence for
the statutory period” does not apply to municipal property for the same reason that adverse
possession does not apply to municipalities: If the claim of the abutting landowner is “rooted
in” (Kipka, supra, at 438) the passage of the 15-year statutory limitations period of MCL
600.5801(4), and if under MCL 600.5821(2) that 15-year period does not pass or expire as to a
claim brought by a municipality, it necessarily follows that an element of the acquiescence
claim—holding the possession until the point in time that the record title owner can no longer
sue—cannot be satisfied as against a municipality because that time never /lapses.

CONCLUSION AND RELIEF REQUESTED

The Village’s argument that MCL 247.190 applies to preclude the claim against its rights-
of-way is undoubtedly correct. The Hayneses’ argument that the provision is part of a set of
laws that relate only to county, township, or state roads is contrary to both the language of the
acts and laws at issue and with appellate decisions applying them. Regardless of where it is
now in the state’s codified laws, the history of that provision establishes that it was part of a set
of general highway laws that plainly extended to city and village streets. This Court should
therefore affirm the trial court’s grant of summary disposition to the Village.

In reviewing the parties’ arguments, however, the Court should be wary of the constant

refrain in the Hayneses’ brief that Mason v Menominee somehow “requires” the concept of
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acquiescence to apply to their encroachments into a road right-of-way—that is, the idea that it
would somehow be unusual for the Court to rule otherwise. Mason did not involve a public
road right-of-way. It was also wrongly decided by the panel involved, and this Court will need
to revisit that panel’s very brief discussion of the issue given its potential scope and effect as
more claims like the Hayneses’ are made against public roads and other lands. With no change
in the language of any statute, Mason changed a century of clearly-established law that plainly
held that the concepts of acquiescence and adverse possession do not apply to
municipalities. That ruling needs to be revisited by this Court to set the law back to its original
position, not extended as contemplated by Appellants.

Respectfully submitted,

JOHNSON, ROSATI, SCHULTZ & JOPPICH, P.C.

/s/ Thomas R. Schultz

THOMAS R. SCHULTZ (P 42111)

Attorney for Attorney for Amicus Curiae

Michigan Municipal League and

Public Corporation Law Section

34405 West Twelve Mile Road, Suite 200

Farmington Hills, MI 48331-5627
(248) 489-4100

Dated: January 20, 2014
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Public Cervices Overview, City of Novi, Michigan (MI}

Government Community City Services Reference

Page | of 2

Agendas & Minutes How Do | Stay Connected

g, o

City Services > Pubtic Services

Public Services

The Department of Public Services’ mission is to
provide quality services in the areas of
infrastructure asset management, engineering,
parks maintenance, forestry operations, and
fleet maintenanca. DPS s arganized into three
functional givisions: Field Qperations, Water and
Sewer, and Engineering:

The Field Operations Division consists of the
Roadway Asset Section, Fleet Maintenance
Section, and the Parks Maintenance & Forestry
Operations Section. The Roadway Asset Section is
responsible for the reactive, routine and
preventive maintenance of the City’s roads and
drains; and for the gperation of the DPS sign
shop. The City's vehicle and heavy equipment
fleet is managed by the Fleet Asset Section, and
alt assets accept for Public Safety police and fire
vehicles are maintained at the Field Services
Complex. The Parks Maintenance & Forestry
Operations Section is responsible for the
reactive, routine and preventive maintenance of
City parks:; and for providing maintenance
services for trees in City parks and along City
roads and streets,

10 PM
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The Water & Sewer Division is responsible for the
management of the City’s water distribution and
sanitary sewage collection systems, Water &
Sewer staff members operate, monitor and
control water system pump stations, sanitary
sewage lift stations, and metars. Maintenance
activities include reactive, routine and
preventive maintenance services that preserve th

The Enginearing Division safeguards puplic health

storm water ta abate erosion, mitigate flooding a
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http://www.cityofnovi.org/Services/PublicServices/PublicServicesOverview.asp

26300 Lew BeGole Drive
Department Phone: 248-7 355640

Did You Know that DPS Maintains:

=171 miles of major roads and neighborhood streets
» 2108 waffic control signs

« 156 miles of sidewalks and muiti-use pathways

o 4 major bridge
« A0 miles of water main pipe
« 4,003 fire hydrants
+ 13,530 water sg connectinns

« 243 miles of sanitary sewer matn pipe

« 1,738 acres of park tand in 11 parks

» 280 velicies and rnajor pigces of equipment in the City's fleet

& useful life of the City's water and sanitary sewer infrastructure.

by planning, designing and constructing infrastructure that

“distributes clean drinking water, coltects and disposes of sewage in a safe manner; and controls, collects and conveys

nd pravent waterbome disease. The Engineering Division helps to

protect public safety by previding safe and efficient roads, bridges and pathways.

The Public Services Director is Rob Hayes. He may be reached at 248-735-5640.

1/16/2014
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Pubiic Services Overview, City of Novi, Michigan (M}

http://www.cityofnovi.org/Services/PublicServices/PublicServicesOverview.asp

Page 2 of 2
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Depantments ~ Public Services
« Overview « Recycling: » Roads « Rubbish Removalr « Water & Sewers
= Winter Maintenance Policy « Winter Reminders

Roads

1 View the Jurisdiction map tc see whao is responsible for this read

The Division of Public Works currently
maintains a network of more than 58 miles of
major streets and 243 mites of paved and
unpaved local streets. Farmington Hills has the
ninth {argest municipal street network in the
state of Michigan and the largest municipal
network in Qakland County.

Sél.ecl. i -

I

advanced search...

The DPW cversees all routine maintenance of
the City's street system including pavement
patching and replacemant, road grading, litter
control, street sweeping, roadside mowing and
landscaping, forestry services, storm drain

new resident inft

hitls highlights...

maintenance and improvements, ditching, guardrail repairs, sign maintenance, and snow 2015714 ~dopted Budagl
and ice contrel, Additionatly, City crews provide mowing and litter control services to 40 ] —Lon wood Basin Retrofit
miles of county roads. penaWooe. LAsii Mol

Demonstration Preject

. . . , . . X + Walter Tower Update 08/09/13
Ensuring safe driving conditions is the primary objective of the road maintenance program. . Proposad Mix Use Ordinanca
Proposed Mix Use Ordinance

Improving the aesthstic quality of the street network in the City of Farmingten Hills is alsc a for Orchard Lake Rd
priority.

» Citizen's Guide and
Performance Dashboard

Snow and Ice Removal More hilfs highfights. .

The City provides snow and ice centrol
throughout the winter months for its 300-mile
road network. These streets fall into one of
three categories; major roads, schoal bus
routes, and subdivision streets. Major roads and
school bus routes receive the highest priority;
they are plowed and salted following any
accumulation of snow or ice. Local streets are
plowed foliowing accumulation of four inches or
more of snow. If the accumulation is fess than

" comprahonsive docament Khrary
clity news...

+ Rainbow Recognition
Nomination Ferm

» Disney’s "Camp Rock”
Auditions Jan. 25 & 26

» Qid-Time Barn Dance
= City to Host Community

four inches, subdivision streets are spot salted, Conversation to “Set the
on hills, curves, and intersections. The DPW staff, in conjunction with Police dispatch, are Agenda for Michigan” on Feb. 3
on-calt seven days a week tc respond to road hazard conditions or storm events. These atCity Hail
services are provided for all roads under the City's jurisdiction. Throughout Farmington Hills, + No Change in Garbage Pickuo
however, there are roads under the jurisdiction of the Road Commission for Oakland L"r Martin Luther King, Jr.
T . . , oliday on Jan. 20
County, the Michigan Department of Transportation, Wayne County, and our neighbering ore ci
Cities of Southfield and Farmington. More city pews..

School Bus Routes compreliensive document ibrary..

The Farmington School District has selected the primary road link between the upcoming events...
City's major street network and the district's elementary schools. These links

http://ci.farmington-hills.mi.us/Services/PublicServices/Roads.asp 1/16/2014
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are then designated as school bus routes. Note that these routes do not
include all roads driven by school buses. Schoal bus routes are plowed and/or
saited following any accumulation of snow and ice,

116/14 Arts Commission
Meating

1/16/14 Planning Commissicn
Meeting

Sidewalks 1/17/14 Friday's Film (Senior
Adult Division)

1/21/14 Henry Ford; His Life and
Times {Senior Adult
Division}

1/21/14 Commission on Epergy
& Environmenial
Sustainability Mestin

More upcoming events. ..

The City does not plow or salt
sidewalks. Although requests for
this service have been reviewed
for years, the City has adopted a
policy of not providing snow and
ice contrel for the City’s sidewalk
network. Given the frequency of
thaws in Southeastern Michigan,
pedestrians can safely use
sidewaiks throughout most of the
winter. Sidewalk snow removal
programs in other communities have resulted in exiensive iandscape damages
and, on occasion, caused increased hazards due 1o icy sidewalk surface
conditions.

compreliensive event informabon...

Salt/Sand Barrels

The City places 55-gallon drums filled with a mixture of sand and sait at
intersections and hills upan request from homeowner groups. If your
association is interested in having barrels placed within your subdivision,
please send a letter, along with a clear description or sketch of the location, to
the Division of Public Works at 27245 Halsted, Farmington Hills, Michigan,
48331, or email the DPW. It is impoertant to obtain the approval of the property
owner adjacent 1o the selected location, given that spilled salt may burn the
grass.

Click here for a map of roadway jurisdictions in Farmington Hills.

Other Roads

There are a number of county and state roads that pass through Farmingten Hills and are
directly linked with the City's road network. County roads, as well as MDOT highways, are
maintained throughout the winter months by the Road Commission for Qakland County
maintenance staff. Like the Farmington Hills DPW, the Road Commission maintenance staff
is on call 24 hours a day to respend o emergencies and weather.

business development | government | communily | services | departments | reference desk | calendar | liprary

heme | sitemap | search | help | privacy policy

. . . e iar - . site dasign:
City of Farmington Hitls 31555 W, Eleser Mile Rd. Farmington Hilis, #41 $3336- 1165 ¢ Muicipal
Prony 1236) 8712400 Hours of operanor: Monday - Friday, 830404 - 4.30F Web Bervices
Report Technical Website Problems | Website Feedback W‘

e,
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Sustainable Streets Task Force

The Grand Rapids City Commission appointed 35 business, neighborhood and community
leaders fo the Sustainable Streets Task Force on February 7, 2012. The purpose of the Tusk
Faree is to identify solutiens for the City's sireet trisis. There aze nearly 600 miles of streets

within the city's boundaries. Numarous other street related infrestructure assets that must
alse be nddressed, includs:

* 22hridges * 4 800 intersections

» b4 miles of abieys « 62 006+ trees

@ 1,134 miles of sidewalks + 20,000+ strest fights.

The Sustainable Streets Task Force quickly observed that every

failing city sireet i3 a substantial impediment to economic growth,
and fnsuring a high quality of life for the citizens of Grand Rapids .

Complex Street System

Gty funded street foatures
tese fowtirs and
cedvites ara el
funded with City
dollocs

&F Curhs, Gunters and
Drive appreaches

BF Fire hydronts

£ Stren! Fighting

BEE Fovernest markings

BB Trothic signols

BR Pedssirian crassings

W Starm Sewers and
Caich bosing

I} Bike kenws

Storm droin
wacuiming )

6%

Principal Arterial Strests {35 tosal miles} Collector Streets (48 total mikes)

Street Conditions

The Sustaingble Streets Tosk Force findings
show that nearly two-thirds of the city’s 589
miles of streets are in poor condition; ever
more worrisome is that 72% of the dity's
Principal Arferials - busy corridors that carry
long-distance fraffic- are in pooz condiféon.

Without edditionel investment, 81% of dity
streets will be in “poor” condition within the
next 3years.

The Yask Force reports thal other General
Operating Fund {GOF) pricrities hove
crowded out streets investment. After June

Current funding sovrces not enough and may no longer be available

= The City’s General Gperating Fund subsidy for streets will be zero in
Fiscal Year 2013, beginning July 1, 2012.

* Federol Funds: ARRA/Stimulus monies have been exhausted.

= Siate Funds: “ Michigan Local Jobs Taday” menies have besn

exhausted.

» Local Funds: All mafching dolfars for grents exhausted, olf
contingency dollors used FY2011 and FY2012, {ombined Sewer
Overflow (S0} work 95% complete, dedining water and sewer work

» Stafe Gas Tax has been sef ot 19¢ since 1997 and the federal excise
tux on gus has been set at 18.4¢ with no increase for several years.

» If the Governer's proposed Transportation Package passes, it could
mean an additional $6M per year to the City, however, these monies

still leave @ budget shortfall.

» The City usually receives approximately $3M per year in grants that
must be matched $1 for §1 from City sources. There are no matching
funds in City coffers for streets going forward te stretch taxpayer

dallars.

Minor Arterial Streefs {74 totcd miles)

30, 2012 the GOF will discontinve any
junding for streeds capital investments. ln
the past, dty general fuad dollars matched
25% of annual gas and weight tox revenues
from the State {Public Ad 51). Money from
gronts will likely now be lft on the toble

Nearly two-thirds of city streets are in poor condition

Lotal Streets {432 total miles)

betause funding to meet the required §1 for
1 match will not be met; equating fo s
much asa $3M loss peryear.

Asset Management Must Be A Priori

The Task Fozce recogaized that a number
of streefs are snretoveroble and will
require complete reconsirudfion — ot a
significent cost. Every 81 in muintenunce
saves $6 - §58 in future rehabilitation or
reconstruction costs.  Confinuaus
investment fo mainfain the streets fs

necessary, Tusk Force members soy, to save

the public from greater costs in the future.
Think of a sireet like 4 cor. You need to
thenge the oil on g regular busis; if you
den't, you'll ruin the engine. Sirests are
the same wey. |f you don't fill the joints
and fix the holes, eventunlly the snfire
street will need 1o be replaced. ,

Additional Investment Needed

Deterioration of sireet conditions will
accelerate if desperately needed
preventafive meiatenance and investmen?
does not actur. Just to obtain 50% streefs in
“good” condition, approximately §11 million

Projected street condition will substartiolly warsen
{0-9 years with no new resourtes)

must be invested each year for the next 15
years. To obtain 90% “good” condition,
investmen? levels would opprooch $30
miflion per year for the next 15years.

OO e
29,45 miles 10.202 miles 0.581 mites
600 L0 2% 0% - .- -
HETEREE i 74.699 miles
101 m__.“‘ w\uﬂ__mm
500 —— P —

200.26 miles
34%

400 —

300

200

108 —

Current

6 years

Fair % {Good
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A Complete Streets approach is an important component
necessary for the city’s economy.

s

Streets

Task Force Draft Vision for Grand Rapids

“City streats ond rights-of-woy will ba  Infrastructure assets will be maintained and
tccessible, atfradive, and sufe; serving ofl  well-monaged, using o multi-foceted
peopte of pur community, contributing tothe  funding strategy and innovafive approuches

L4

livehitity of our neighborheods and business  to preserve our investments.
districts, and increasing economic

opportunity to individuals, businesses, and

new developmen?.

o

=l

"A Complete Street arovides for the sofety, comfort
und convenience of all users whether vou choose fo

wall, use public fronsporiation, bike or drive.
These streets need fo be designed for all ages an
ahilities.”

Juna iynott, Senier Strategic Policy Advisor, AARP

Task Force Schedule

Febryary-May 2012
Task Force Research

June 2012
Community Input Gathered

Soby-Rugusi 2617
Review Alternatives

September 2017
ion the Future Stafe

En

Gciober-Hovember 2617
* Community Input Gathered
* [dentify Resources

Hovember-December 2012
Develop Implementation Plan,
Schedole, and Metrics

December-fonuwory 2012-13
Inform Community of Findings

CITY OF
GRAND
RAFPIDS

Sustainghle Streets Task Force

300 Monroe Ave. NW
Grand Ropids, M1 49503
phone: 616-456-3318  fox: £16-456-3111
e-muil: cmeyer@grety.us

Join us on facebook
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PURBLIC ACTS, 1925—XNo. 368.

WW

[No. 368.]

AN ACT to prohibit obstructions and encroachments on pub-
lic highways, to provide for the removal thereof, to pre-
scribe the conditions under which telegraph, telephone,
power and other public wutility companies and muniel-
pulities may enter upon, construct and maintain telegraph,
telephone or power lines, pipe lines, wires, cables, poles,
conduits, sewers and like structures upon, over, across or
under public roads, bridges, streefs and waters and to pro-
vide penglties for the violation of this act,

’f?’ ot e g eople of the State of Michigan enact:

q,'«! M\O Encronch-

ment, order
for removal.

Service of.

Proviso. -

?)

goo(

L} When not
removed by
owner, efc.

Aeccount of
cxXpense
kept,

Sscerion 1, Tn every case where a public highway has been
or shall be encroached upon by any fence, building, or other
encroachment, the commissioner or commissioners having
jurisdiction over the road may make an order under his or
their hand requiring the owner or oceupant of the land
through or by which such highway runs, and of which such
fence, building, or other encroachment forms a part of the
enclogure, to remove such encroachment from such highway
within thirty days. A copy of such order shall be served
upon such owner or oecupant, and every such order shall
specily the width of the road, the nature of the encroach-
ment and its location with relation to the center line of the
road, and the township, section and fraction thereof in which
it may be: Provided, The commissioner or commissioners
having the matter in charge may issue temporary permits
for fences for the protection of improvements on the adjacent
land.

Smc. 2. If such encroachment shall not be removed within
thirty days after the service of a copy of such order, such
owner or occupant shall forfeit the sum of one dollar for
every day after the expiration of that time during which
such encroachment shall continue unremoved, to be recovered
in an actiom of trespass before any justice of the peace of
the township, or of an adjoining township in the same county,
and the commissioner or commissioners may proceed to re-
move such encroachment in such manner as to cause the least
damage to the property or loss to the owner, and the per-
son at fault shall be liable for the costs and expenses of such
removal. The highway commigsioner or commisgioners ghall
keep an accurate account of the expenses incurred by hkim
or them in carrying out the provisions hereof and shail pre-
gent a full and complete statement thereof, verified by oath,
together with a full and legal description of the lands en-
tered upon, to the occupants of such lands, requiring the
said occupant to pay the amount iherein set forth; and in
cagse such owner or occupant shall refuse or neglect to pay
the same within thirty days after such notice and demand,

Coa
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the highway commissioner or commissioners shall present a
duly verified copy of said statement to the township clerk
of the township in which sueh expense was lpcurred, and
thereupon the amount of all such costs and expenditures 2 i
shall be certified to the supervisor and shall be assessed and
levied on the lands described in the statement of the com-
missioner or commissioners, and shall be collected in the Hi
same manner as vther taxzes are collected, but no person shall
be required io remove any fence under the provisions of
this section between the first day of May and the first day of
September unlesg such fence shall have been made within
three months next Lefore the making of the order for the
removal thereof, or interferes with the construction, improve- Y ¢o0 (y
ntent or maintenance of the road.

Spc. 3. If the person npon whom the copy of such order Action ot
shall be served at any time before the expiration of said SfFPass
thirty days, by a written ootice served wpon the commissioner menced.
or commissioners, deny such encroachment either in whole
or in part, or shall deny the existence of a highway where
such encroachment iz claimed to exist, the commissioner or
commisgioners, instead of proceeding fo remove such en-
croachment, shall commence an action of tcllrespass against
the persen upon whom the copy of such order was served
a8 hgreinafteIP{;)rovided. r Yoo (y

Smc. 4. Such action shall be brought by the commissioner By whom
or commissioners in his or their name of office, claiming Provsht
nominal damages only in the sum of six cents, before any
justice of the peace of the township, or of any adjoining
township in the same county. The summons in such action
mway be in the same form, and shall be issued and served, i 5
and a jury shall be impaneled when demanded, and all pro-

PUBLIC ACTS, 1925—No. 368. 715 -- :

ceedings had as near as may be, as in cases of pergonal actions
of trespass, and full costs shall be taxed by the justice and
paid by the losing party, except that if the commissioner or H
commigsioners demand a jory he or they shall not be re-
quired to advance the jury fee. Y oY ( 57 11
Spe. 5. The declaration in such action shall follow the .,
order required by section one of thig chapter, in describing
such encroachment. The defendant may plead denying the
encroachment in whole or in part, and may also deny the
existence of a highway where suchk eneroachment is claimed
to be, but otherwise the legal exisience of the highway shall
not be questioned on the trial, and the faet of sueh encroach- )
ment, and where the true line of the highway is, shall only g

be tried. - Qoo ./ l
i}

Smé. 6. The trial of said action may be adjourned for veraiet,
not to exceed ten days. The jury shall specify in their ver- what to
dict, if they find the defendant guilty of causing or maintain- Rpecliy.
ing the cnerpachment as charged, and the extent thereof,
and if the existence of the highway has been denied, they
shall also specify, if they find a highway fo ezist, whether
i1 be such by public usc or by having been regularly laid out
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PUBLIC ACTS, 1925—Na. 368.

¥

Appeals,

3!

I LH”’”(S)

i
I i Removal,

Interference,
ete., penalty
for.

)
: Logd, ete,,
removal of.

and established as a public highway. In the trial of any
cause involving the existence of any highway, the burden
of proof shall be upon the contesfants to show that the same
has not been regularly laid out and established as a public
highway, or has not become such by public use.

Sec. 7. Either party may appeal to the circuit conrt of
the proper county in the same manner that appeals are taken
from justices’ courts in other cases, but in case of an appeal
taken by the commissioner ar commissioners, he or they shall
rot be required to pay the costs or furnish an appeal bond.
In case of such appeal, trial shall be had on the issue jbined
in the justice court, and in ease of a judgment in any court
againgt the commissioner or eommissioners no execution shall
iegue, but the judgment shall he certified to the proper super-
visor and the amount thereof assessed and collected as in
case of judgments against townships and counties.

8me, 8, 1In all cases of final judgment againgt any person
for causing or maintaining apn encroachment, the commis-
sioner or commisgioners may proceed to remove the same
within ten days after such judgment, in the same manner
that he may do under section two of this chapter, where the
encroachment or the existence of the highway is not denied,
and the penalty presceibed in section two shall attach and
continue from and after the expiration of the thirty days
mentioned therein, until such encreachment be removed.

8Sec. 5. In sll cases of final judgment against any person
or persons for causing or maintaining an encroachment or
obstruction npon a highway, if such person shall, subsequent
te; sueh final judgment, by force or otherwise, interfere with
any commissioner or commisgioners in the performance of

. his or their duties under this chapter, or if such person

ghall replace or cause fo be replaced any of the encroach-
ments or obstructions which had been removed, or in any
way interfere with the said highway, he shall be deemed
guilty of a misdemeanor, and upon conviction thereof, shall
be punished by a fine not exceeding oue hundred dollars, or
by imprisonment in the county jail not exceeding three
months, or by both such fine and imprisonment, in the dis-
cretion of the conrt.

8rgc. 10. In ease any saw logs, cordwood, or other loose
ohstrnction shall be upon any highway, the commissioner or
commissioners may notify the owner, if known, to remove
the same within two days, and if not so removed, or the
owner is unknown, the commissioner or commirsioners may
remove such cbstruction {o some convenient place, and if it
has a value he or they shall hold it for thirty days sibject
to the order of the owner upon payment of the necessary
expenses of removal, after which time he or they may sell
the property removed, and such sale, notice of sale and ap-
plication of the proceeds thereof shall be the same as iz now
required by law of constables” sale under execution, and the
expense of removal, care of property and sale shall be deduet-
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PUBLIC ACTS, 1925—No. 368.
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ed from the proceeds of sale, and the balance paid fo the
owner of such property, or deposited with the fownship clerk
to be by him paid to the owner.

Sec. 11. In case the article or ithing have no value er
is not of sufficient value to pay for the removal, the com-
migsioner or commissioners skall be eniitled to compensation
for the expense of removing it, and the expense of removal
may be recovered from the owmner in the name of the com-
migsioner or commissioners in an action of assumpsit, or the
same may be assessed npon any property of such owner and
collected in the same manner a8 is provided in section two
hereof.

8rc. 12. It shall hereafter be unlawful for any person,
firm or corporation to erect a fence along any road, of any
material which, by reason of its construction or otherwise,
is dangerons in itself or by reason of causing an obstruction
to the highway. Any person violating the proviszions hereof
shall be deemed guilty of a misdemeanor, and on conviction
tliereof shall be punished by a fine of not less than fifteen
dollars, nor more than fifty dollars, or by imprisonment in
the county jail for a period not exceeding thirty days or by
both such fine and Imprisonment in the discretion of the
court.

Sec. 18. Telegraph, telephone, power and other public
utility companies and municipalities are suthorized to enter
upon, censtruct and maintain telegraph, telephone or power
lines, pipe lines, wires, cables, poles, conduits, sewers and
like structures upon, over, across, or under any publit road,
bridge, street or public place and across or under any of the
waters in this state, with all necessary erections and fixiures
therefor: Provided, That every such telegraph, telephone,
power and other public utility ecompany and municipality,
before any of the work of such construction and erection shall
be commenced, shall firgt obtain the consent of the duly con-
stituted anthorities of the eity, village, or township throngh
or along which said lines and poles are to be constructed and
erected.

Spe. 14, In case it im proposed to construct a telegraph,
telephone or power line, pipe lines, wires, eables, poles, con-
duits, sewers, or like structures upon, over or under a county
road or bridge, the consent of the board of county road com-
missioners shall be obtained before the work of such con-
struction shall be ecommenced; and in case it is proposed fo
construct a telegraph, telephome or power line, pipe line,
wires, eables, poles, conduits, sewers or like struetures, upon,
over or under a gtate trunk line highway, or upon, over or
under any bridge that the state has participated in constroet-
ing, the consent of the state highway commissioner shall be
obtained before the work of suck construction shall be com-
menchd.

gy ()

Compensa-
tion. for wre-
moving.

yyoo (12/

Fence, when
unlawfu! to
erect.

Penalty.
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1 3
Fi 1 gyt . .
4 q Trees, ete., Srpe. 15, The construction and maintenance of all guch
l' ot es,  telegraph, telephone and power lines, pipe lines, wires, eables,
ete. poles, conduits, sewers and like siructures shall be subject
, to the paramount righi of the public fo use suck public
!E places, roads, bridges and waters, and shall not interfere
with other public uses thercof and mothing herein contained
slili shall be construed to authorize any telegraph, telephone,

| power or other public utility cempany or municipality to
cut, destroy, or in anywise injure any tree or shrub planted
) within any highway right of way or along the margin
I"'! thereof, or purposely left there for shade or orzament or to
' bridge across uny of the waters of this state. Nor shall
i apything in this or the next two sections preceding be con-
ls sirued to grant any rights whatseover to any public utilities
a whaisoever, nor to jmpair anywise any existing rights granted
; ( | b) in aecordanee with the constitntion or laws of this siate,
i’

! but shall be construed as a regulation of ihe exercise of
ki all such rights.
t Poles, ete., 8gc. 16. In no case shall any poles or other structures

l‘ g{’;ﬁ‘;ﬁ_ be placed above the pround or road grade between the curb

or road shounlder lines, or closer than fifteen feei from the

centar line of the roadway; and in no case shall any wires,
eables or other fixtures be placed, or be permitied to remair,

[}
!! ( 17 ut less height than fifteen feet above any part of the trav- [ E
i '*1‘ p? eled portion of the road.
o u When 4 Sec, 17. Any person or persoms, firm, corporation or
$ ' munieipality vielating any of the provisions of this chapter, ]

} ghall, upon written demand of the commissioner or com-

R E miissioners having jurisdiction over the road, remove such

Iﬂ encroachments, pipe lines, wires, cables, poles, conduits, - |

sewers and like structures. If removal be not made within

thirty Adays thereafter, then the sald commissioner or com-
missioners shall have the right to remove the same and the
person, perseny, firm or corporation or munieipalify mo vic- 4
lating, shall be liable for the smount of expense incurred |
in making euch remowal, to be collected in an action of

1 (;"5) asgumpsit, or assessed upon the property of such person,

t o gt persons, fixm or corporation and collected in the same man- [

| U ner a8 other taxes are assessed and collected.

] J Buildiags, 8mc. 18. No building, or other obstruction to traffic shall 1

' permit % li¢ moved across, upon or along any road without comsent

| being first obtuined from the commissioner or commissioners

! having jurisdiction over the road, and without fdrst execut-

l

ing to such commissioner or comumissionmers, a bond in an
amount sofficient to cover all possible damage to the road
on account of sach moving, to be determined by the com-
missioner or commiszsioners aforesaid, and conditioned for

| the payment of all such damage or injury to the road on
j account of such moving. Any persen violating the provisions
i hereof shall be deemed guilty of a misdemeznor and upon
i iE eonviction thereof shall be punished by a fine not to ex-
dils ceed one hundred dollars or by imprisonment in the county
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jail for not to exceed thirty days or by both such fine and

imprisonment in the diseretion of the court. fgyﬁ ( / ?/
8nc, 19. If any building or other obsiruction as afere whénlett in

said shall, in the process of moving, be left in the highway Werwey.

%0 as to interfere with the fravel thereon, the commissioner

or commissioners may notify the person at fault to remove

the pame withic two days, such notice to be either verbal

or in writing, wnd if such building or ebstruction be not Penalty.

removed pursuant to such notice the person at fault shall

be liable to a penalty of five dellars per day for each day

that the same shall remain unremoved, and after five days

the commisgioner or commissioners may proceed to remove

it at the expense of the owner or owners thereof.
Szc. 20. All public highways for which the right of way Encroacn-

has at any time been dedicated, given or purchaged, shall I’f;ggt‘,ﬁa;‘_’

be and rempin a highway of the width so dedicated, given (4 P

or purchased, and no encroachments by fences, buildings or < Yo

otherwise which may have been made since the purchase,

dedication or gift nor any encroachments which were within

the limits of such right of way at the time of such purehase,

dedication or gift, and no encroachments which may here-

after be made, s.hallh give the paxl-ty or pagties, ﬁrmlor eox-
oration 20 encreaching, any title or right to the land =o

gneroached upon. ’ 9‘(/% ﬁ//
Spc. 21.  Chapter seven of aet number two hundred eighty- onapter

three of the public acts of nineteen hundred nine, being sec Tevezled:

tions four thousand four hundred one to four thousard four q v w2 §3 4 09

hundred fourteen, both inclusive, of the compiled laws of

nineteen hundred fifteen, are hershy repealed. C A Gilaf - m//y
Approved May 27, 1925. - .

[No. 869.]

AN ACT fo authorize and regulafe the funding of ﬂoatingﬂfﬂ/ﬂ: 23/ }Z
indebtedness of counties.

The Peopls of the Siate of Michigan enact:

Spcerron 1. Any county having a floating indebtedness of wey Borrow
twenty-five thousand dollars or more may borrow money and money &, 3 7/ ¢( y
issee bonds for the purpose of paying such floating indebted-
ness in the manner and on the conditions following:

Src. 2. The board of supervisors may by resclution de- referendum.
termine the amount of the outstanding floating indebtedness
of the county, and may cause the question of borrowing 237¢ ( 74

*money and issuing bonds for the purpese of paying- such
fipating indebtedness to be submifted to vote of the qualified
electors of the county at a general election or at a special
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the same conditions and liabilifies as in soch cases provided, bul
no such appeal shall have the effect to delay any proceeding here-
inbefore by this chapter wuthorized to be had.

TISTQRY :  How., 13068;—C T.. 67, lsenh 1.
4118 +—FKup, 10409, b, §83, "Act 283, Eif.

(4399) Bme 5. Tt shall be the dufy of the commisgioner of high-
Wiys of each township to seo that all plank or gravel road com-
panies, or companies owning or controtling any kmd of toll road.
maintain their roads in a pood and safe cnnﬁiﬁnn at oll times.
Wher any such plank, gravel or toll read shall become defective, e
ghall serve o written notice upon any officer or agent of the com-
pany owning or contrplling the same, deseribing the loealily where
such defect exisis, and requiring suéh company to repair such de-
fect within five days from the receipt of such notice; and every
sueh company [ailing to comply wilk the requirements of such
notien shail for every such effense be subject to a penally of fifty
dollzrs.

211}131‘0!&% Iiow 1360 'v»—«Am 105, p Griovel Boad Co. v. Hogudone, 150G/ 6448,
B Al o 0BT ol A | T st gt s
pril Ly Imnlical.ion {ha proviglon In the

PENAL STATIVFE: This statple 18 | dvw of 1875 for coulinble rolief llp:ninst
peoni so v o8 [t affects toll roads and | toll rend ecompanies, People ¥, Plunk
onnnot be extended by construetion le- | Rond Compnny, G7 /8 : Plank Road Co. v.

yoril the pinin meaning of s ferms. | Clreoit Judge, 109 /378 Township aof
‘Carver v. 1Mank (Itoad Ceh, 61 /588; | Irln v, Llank Rond (o, 115/4"‘0

(4400Y  Bee, G All proper expenses incurred by any comris-
sinner in complying with the vequirements of this chapter shall be
paid ont of the highway fand of the township.

HISTORY: Tlow. 1370;—( L, 97T, { Scph. 1.
4120 - Hup, 1000, 1 584, Act 283, T , v

CHAPTER VII-—TI{E OBRTRUCTION OF ITIGITWAYS AND RNCROACIIMIENTH
TITEREON

(4401) Srcmron 1. In evory case where a public highway las

Mu.mtemnce
Toad by
Lull and

plank road
compnnfes.

Expenses,

Commissioner
€T I'e~

been or ghall be encroached upen by any fence, building, or other Thoval of en-
encroachiment, the commissioner may make an order nnder his Toahments.

hand requiring the occupant of the land through or by which
such highway runs, and of which snch fence, building. or other
encroachment forms a part of the enclosure, to remove such
encroachment from such Lighway within thirty days; and he ghall
cauge a copy of sueh order to be served upon such occupant, and
every such order shall specify the widlh of the road, the greatest
extent of the encroachment, and of what it consists, and the place
or places in which the same may be, with reasonable certainty;

but fences erccted fov the protection of hedges, or temporary fences Certaln fances,

for the protection of other finprovewents, shall not 'bg deemed en-
croachments, so long as they may be necessary for such protection,
uniess the road be so fenced up rS to make the traveled portion
less thauw cighteen feet wiile, provided that such hedges or other

impravments e not themseives encroachments.

HISTORY :  Ilow. 1371:—C. T. '07. | Individunls, Nea! v, Gllmore, 141 /522,

4121 ‘ﬁ--—Sup 1909, p. GB4, Acl 283, I Ovnr laws bave always made a distine
Sept. 1. tion batween r:urrlbering1 or obatructlng &
nubHe way anid encroachlng upon (& ;i)l

BENCROACHMENTS : The remedy glven | struellng ls applied to {mpedimenis to
by thie afatute Is camilntlve. [t does | travel and pussage  plaeed In the open
not abeogate the commen law remoedy of | street ungd tending tv make 1ts use diffi-
sbatement of nulsanee by the mere act of | cult or Gangerous; while encroachment

215

ste., not ene
crou.c_:'hmunls

i
‘Il
I{\;
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embracey the actual enclosure of 2 portion
of the atreet by fences or walks, or occn-
cupatlon by butidlnge.  City of Grand
Raplds v, Hughes, 15 /57 ; Highway Com-
missloner v. Withey, 52 /81,

Under the early stztufes the remedy
for encroachments only applied to high-
ways that were Jatd out and opened under
the stotute and dala not apply to high.
ways by user. Parker v. People, 22 /94
Roherty v, Highway Commissionars, 23 /
26 ; Cantpan v. Button, 83 /526 People v.
Smith, 42 /1407 Wilson v. Gilford, 42/
455 ; Fownshlp of Lebanon v. Burch, T8 f

But the law of 1881 mnd the present
Ilaw gpplies to all highways which have
become such by Jegal proceedingy or by
user. Treneger v, LoeBlsne, 62 /79,

Burveyors mAy he userul witnesses
when they speak of maflters with which
they are familiar, but they have no gredfar
right than mny one else to defermine
siarting polnts or boundarles. Gregory v.
Fuight, 50 /63,

Welther the State nor the local suthoris
tles have any power or authority fo gfant
the exclusive Use of any of the strosts
or tlleys to individusls., The power fo
regulate doss not Include ths power to
effect injorionsly the puble sireets. . The
Peopla v. Carpenter, 1 /294,

A to when 2 private party cannot have
rellef in equity against an owner of prop-
erty on the same street who conséructs a
bullding three feet over tho atreet lMne us
surveyed, see Werner v. Himg, 172 /3861

As to 1imits of highway by user, see
Hehebmer v, Irice, B5 /639 Wyman v.
Village of St. Jobkns, 100 /074,

DOPY OF COMMISSIONER: It s the
duty of the highway commizsloner whan
ha thinks a read !s encroached upon to
patisfy himsalf in gome responsibie way
which will bear the test of a lawsult,
where the highway lnes are and how

they are encroached upon. Tnill he com-
plalns, no one rlse czn Qo so. Township
of Tebanon v. Burch, 78 /846 White v.
Iighway Commissioner, 93 /288 Town-
ehip of Greenfield v. Norton, 111 / D4,

ORDER FOR REOMOVAYL.: The order
14 not of 1t=e proof of the facts stated
In it and in tha absence of such proof;
furndshes no Justification. Labo v. As-
man, 148 /27

Thg statute purposely named the o¢ru-
pant -as the proper person to proceed
agalngt for the removnl of the encronch-
ment, Erueger v. LeRlane, 62 /78,

The object of the order and notlece 1§ to
point ent elearly the extent of the sup-
posed encronchment by declaring how for
the fence log from whers !t ought te
lle.  People_v. Smith, 42 /140; Gregory
v, Knfght, 50 /633 Krueger v. TeBlane,
A2 /76: Oshorn v. Lonpsduff, 70 /128;
Y.eBlane v. Krueger, 70/ 562,

TUntfl esuch notlce s glven the land
bolder cannot be regarded ag In fzult and
be eannot be called oo to remove finy-
thing not distinetly located by the notiee.
Tewnsbip of Lebancn v. Burch, 78 /845,

OBSTRUCTIONS: As th when & frare
geross a highway constitttes an obstruce
ilox and may Le abated by infunction, sec
Hinckley v. Dennison, 189 / 365,

Difference between  obstrnetlon  and
encroachment, see Clty of Grand Rapliy
v. Huaghes, 15 /87: BEighway Commis-
sloner v. Withag, 52 /51; Township of
Bangor v, Traction, ete., Co., 147 /169,

Whather an ohstrizetlon iz o nulsance s
& guestlon of fael for the Jury and not
of law for the Court. ‘The Peorle v.
Carpenter, 1/280¢ The People v. Jack-
som, 7 /482,

An uganthorlzed opstroctlon across s
pudlie mtrest 18 2 publle nulsanes which
any citlzen deslring to travel slong the

strent mgy nbate if he cam ge so without

8 breach of the peace  Plank-Rosd Co.
;.;gglton, 69 /119 ; Nenl v. Gilmore, 141

Ag to removlng snow from strest raji-
way track and leaving It in hanks on slde
thereof, see Wallacs v, Detrolt City Rall-
way, 58 /231,

Faquity will not, in tha absence of
speclal clrenmstances, entertaln o bl to
remove an obstructlon from a township
highway, ‘I'hia gtatute affords on ade-
quate remed{ at law. Township of Green-
field v. Nerton, 111 /53; But see Town-
il(]i? of Bangor v. Traction, ate., Co., 147 /

The penalty for obstructng # highway
caunot be enforced by indletmeni or fn-
tormation., Pettlnger v, People, 20/ 337,

A county cannot bring efsctment to re-
meve obstructions from land dedleated to
the publie ure as a street but held ad-
versely to the public. Bay Couniy v.
Bradley, 33 / 165,

TREERE AN GRASS IN HICHWAY:
‘'rees [n the highway are the property of
the adiacent owher and If they encroach
upont the highwny pnd must be removed,
he has_the right and must be afferded
red=onable opportunity to take them =aw
living trees and_ transnlunt fhem elze-
where, CQlark v. Dasso. 84 787,

Ordinarlly it may be safd that the en-
Hire width of the hehway mav be used
by the publie, yet the owner of the land
rver which #t passes may within the
Timifs tharent plant froor. et posts and
Ao sk other ackr as will add te his
oonvenlance ar nesisd In heantifylng s
nremises.  Teonin's Tee Clo. v. Steamer
Txerlstor, 44 /283,

en Wpon A gountry road the trnys]
hag been In o unlfsrm beaten frack. Inav.
ing grngs to grow and ripen undtrforhed
vnon the sides of such frack. no one hut
the abuttng land owner who owma the
fee has the right to harvest it. Te c¢an
malntain trespass or trover sgntnet Anvy
narson cutting acd taklng it awav against
bix will. Teemle v. Foss, 80 /56N,

The right 1o travel or the bichway I8
marataount. bt ne one ean exercise that
right wantonly io desiroy the grrss on
the highway where both the rirht of
travel and the harvestlng and preserva-
tlan nf the srags can_ be freely and falrly
enjoyed, Peopld v. Woss, 80 7 568.

A strin of brogh, grubte And trees grow-
Ing in fthe middle of a country bichway
are prima facle evidence of an obsmruction
of the highway., Whils such grubs after
helng erut belong to the owner of the tee.
tha Mghway officers are under no obliza-
Hon te give him notice fo remove them
hefore cutting them down, DeBoer v.
Adamg, 159 /664,

TATIIVAY TN HIGUTWAY: A rallway
which Iz within s highwar withont
anthority of law i mnt rightfolly there,
and the puhlle kas a right fo have It re-
maved whether it be enslled an encroach-
ment, an obstrnction or & nuigance, Tawn-
ﬁhéggﬁf Bangor v, Tractlon, gte, Co., 147

NUISANCE: TEvery encroachment ia
not & nptsance aad it 13 o questicn of fact
and not of 1law alang whether 1t becomes
so._ Tt must bedome & source of annoyance
and inconvenlznge to the publie before §t
Iz 8 nulsance and it must interfors with
the nse of the way for the nurpsses of a
way. Clark v. Tea Co.. 24 /511 The Peo-
ple’ v, Carpenter, 1 /288,

A tree in the highway s not per ge a
nalganes and it only becomes such when
it constitutes an actual infary or ob-
struetfon. (lark v, Dasso, 34 /B7.

It i & nulsance to ohstruct = pudblle
bighway hy eongtructing a femce norosy 1t
and a bl Hes to enfolm the defendant
from mgintofning puch fence, Hickley v,
Denlzon, 169 /365,
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FRUIT STAND OY SIDEWALK: A ) and obatruetlon. Pastorino v. City of
frult stand In operation on the sidewalk | Delvoll, 1B% /18,
of n publle sirect 1s both an lncumbrance

(4402) Sec. 2. If such encroachment shall not boe removed
within {hirty days after the servive of a copy of such order, such
occupant shall forfeit the swn of fifty cents for every day afior
the expiration of that time during which such encroachmient shall
continue unremoved, to be recovered in an action of trespass be-
fore any justice of the peace of the township, or of an adjoining
townghip in the same county, and the commissioner way proceed
1o remove snch encroachment in the same manuer that he may
do in ¢ase of tho opening of o highway, snd the person at fault be
liable for Lhe costs and expenses of such removal. The highway
comnissioner shall keep an accurate account of the expenses in-
curred by him in carrying out the provisions of this and the pre-
ceding sections of this chapter, and shall present & full and com-
pleie statement lbereof, together with a fvll and legal deseription
of the lands entered upon, to the occcupants of such lands, the
said statement having been duly verified by the oath of the highway
compmissioner, requiring the said occupant to pay the amount
therein set forth, and in case such oceupznt shall refuse or neglect
to pay the same withio thirty days after such nofice and demand,
the highway commissicner shall present a duly verified copy of
said statement to the township board of the township in which
such expense was ineurred, for their examination and action there-
on, and if the said township board shall so recommend, the supex-
vigyr of the township ghall cause the amount of all suek costs
und expenditures to bé duly assessed and levied on the lands de-
seribed in the stnfement of the commissioner of highways, which
s so askessed and levied shall be collected in fhe sane manper
as delinquent highway taxes are collected, but no persou shall be
required to remove auy lence under the provisions of this scetion
betwosn the first day of May and the first day of Scptember unless
such fence shall have Leen made within 1hree months next before
the making of the order for the removal thereof: Provided, That
if the persop upon whom the copy of such order shall be served
at any time before the expiration of said thirty days, by a written
notice served upon the commissioner, demy snch encroachment
cither in whole or in part, or shall deny the existence of & highway
where such encroachment is claimed to exist, the commissioner,-
instend of proveeding to remove such encrouchment, shall com-
menee an action of trespass against the person upon whom the
copy of such order was scrved, as heveinafter provided.

IHSTONY :  How. 13i23—C. L. 'B7, | Wikton v, Olffora, 42 /450; Gregory v
4122 ;—Am, 1809, p, 381, Act 244, B | Kaight, 50/62; Townsghip of Lebanon

Sept.” 23;-8up, 104, p. 584, Act 283, | v, Burch, TA/ tidd
Eff. Sept. 1,

An pdeqnate cynitabls remedy zgains,
wngroaciinents s also provided.  Gregory
DREMEDY [©OR  BENCROACNMEXNT: | v. Kalght, 50 /645 Township of Bunges
The renedy to recaver the penalty #inden | v. Traction, ete., Uo., 147 / 169,
thig gecilon for an encronchmment dees not But see Camed belding that eqgulty has
{le where the focts show on obstreectfon | no iurlsdietion, Townehlp of Lebonon v.
ipsfend of am encroschment. Lliighway | Burceh, 78 /846: Township of Greenfichd
Commlsstoner v, Withey, 52 /51 ¥. Norton, 111 7 55.

Queatlung of iltie €o real astato, whether A publig nulsanee clearly made oput
the voud axists at all or what are the troe | cennot be Iswfully alated by any prlvate
lines helween adlelning treets of land, gcrson. not speelally  aggtiaw by 1t
¢ionot be tried tn thls procceding. It Ig lerk v, L[ee Co., 24 /511,
only Intended ta try the guestion of Insufficient deseription of encroachment
where the roud Is and whether the en | iz sult to recover peunalty, see Varden .
croachment 15 within 1f, Reberts v. ligh Rltehle, 88 /7197,
wiy Commlasioners, 26 /27: Sheldon v. n irespass by o commissioner to e
Kalapaeoo, 24 /B83: Cumpau 7. Buttan, [ covet for an alléged emeroachment it swwas

B3 /627 Gregory v. Sionton. 40 ¢ 272; | held that & highway by user focludes only

TPenaliy for
ailurae Lo
remove en-

cropehmenia.

Duly of com-
mlasioner,

Costa and ex-
Eamﬂ teres to
2 nggessed,

Provlso,
action
of {regpass.
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Llalm for
dsmages,

Tleadings.

Suminons,
i Léhrj? and

proceedings,

Finding of
JUry.

‘Burden of
proot,

go pueh land as 1s used lor that purpose
Sehelmer v, Price, 65 / G639,

ROTICE OF DENIAL: The aecupant
of Jandg eharged with an encreachment
upon a highway is mot called mpon to
gervg upon the eommissicner n nulice
denying the existence of puch highway
eotil ufley he Is served with a copy of
the eommigsionor's order for the removil
of the alleged encreachment, Osborn v,
Longaduft, 70 /120,

As ko when fallure to serve notics of

REMOVAL O ENCROACIIMENT : The
offleer proceeding to rempye o enceroach-
nrent I Justificd only In the fact that the
highway {g encroachcd upon nnd is labie
for apy feespasz he may ecommil if it
turns out mot to be o highway and an cn-
eraachinent thercon, Kiueger v. LeBlane,
G2 /7% ; Croneuwelte v. liofiman, 88 /617,

The order is not of Itself pmﬂf of the
facts stated In £ and In the absodce of
such  proof  furplshes ne fusiffication.
Lgho v. Assm, 143 /27,

daplal will not be fatal, see Iabo v. Asam,
143 /25,

(4403) 8ec. 3. Buch action shall be brought by the eommis-
sioner in his name of office, claiming nominal damages only in ihe
sm of six cents, hefore any justice of e peace of the tawnship,
or of any adjoining township in the same county. The deciaration
in such action shall follow the order required hy section one of
this chapter, in describing such encroaclinent; and the defendant
may plead denying the encroachment in whole or in part, and may
also deny the existence of a highway where such encronchmont is
claimed to be; if he shall have denied the same in the notice which,
by the last prccedmn- section, he may serve upon the comnussmner,
and shall have set the same up in defense at the time of joining
issue, and the pleadings of either party may be amended in all
respects as provided by chapter two hundred and sighty-four of
the Compiled Laws of eighteen hundredd and ninetyseven; hut
olherwise the legal existence of the highway shall not be ques-
tlonod on the trlal and the fact of such encroachment, and where
the true line of the highway is, shall only be tried.

1IISTORY :  1low, 1373:—C. Ti. 97, In o guit for the pemalty sel forth in
4128 —Am. 1806, p, 382, Aot 244, BE | See 2, there can be fip recovery IF it an-

Bept. 23 ;-—Sup. 1909, p. B85, Act 288,
1t Sept. 1.

Chap, 284 of . L. 97, above referred
to was rep. bér the Jud., Aet of 1915 and
reenacted as nmpilers’ Bactlons 12264 1o
123067 angd 12478 to F2485.

DRECLARATION: The Intenticn of
the statute is to have an exact coplormity
hetween the order and the declaration,
The declaration ghould be in writing and
if not, the verbal declaration must he
r-qwzllr specific.  LeBlanc v. Kruger,

1 Pownsilp of Lebanon v. Bur(,h, 78/

pesta thzt the emcroachment ag deseribed
is not fg the Llghway as dsseribed in the
declacation. Varden v, Ritehle, §6 /197,
TUnder the gt of 1881 It was held that
a declargtion cannot he amended ¢on the
irla] &0 ag to change the deseription of
the land alieped to bo encroacbcd upon.
Graham v. Langston, 05 /47.
PRIOR LAWS: Osborn v. Longsduff,
‘TO /1 O: Wynen v. Village of 8t. Johns,
0 7 374 1 Township of Greenficld v. Not-
ggrn 111 /64 ; Watr v. Sunderlend, 147/

(4404} Sgpe. 4. The summons in such action may be in the same
form, and shall be issued and served, and a jury shall be impaneled
when demanded, and all proceedings had as near as may be, as
in cases of personal actions of trespass, and full costs shall be
tuxed by the justice and paid by the losing party. except that if
the commissioner demands a jury he shall not be reguired to
advance the jury fes, and the adjournment of the trial shall neot
exceed ten days in all. The jury shall specify in their verdiet,
i they find the defendapt guilty of causing or maintaining the
encroachment as citarged, and the extent fhereof, and if tho exist-
ence of the highway has been denied, they shall also specify, if
they find a highway to exist, whelher it he sueh by publie use or
hy having been regularly Ia.ld out and established as a public
highway. In the trial of any cause involving the existence of any
highway, the burden of prooi shiull Le upon the contestants to
show that the same has not been ryegularly laid out and estab-
lished as a publie highway, or has not become such by public use.
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UISTORY ;. How, 18744+ 1. ‘97, TRIOE LAWH: tregory v, Hnighi, ©u
4124 ;(—Xup. 1809, p. GG, Aet 263, K | 627 Hrusper v, Lellune, 447 795 Town-
¥ept. 1, ship of Greenbeld v. Norton, 1E1 /5G4,

{4405) Hue. G Either parly may appeal to {he cirenit, court of Aspesiio |
the proper county in the same wanner ab appeals are taken = o
from justices’ courts in other cases, but in case of au appeal {aken
by the commissioner he shall not be required 1o pay the cosis ov
furnigh an appeal bond. In ease of sueh appeal, trial shall he had
on the issve joined in the justice court, and in case of a judgment
in any court against the commissioner, no exceution shall issue,

Lut the judgment shall be cerlified fo the proper supervisvr and

-

TERRRASTERL

the amount {heres! assessed and eoliected as in case of judgments "E3
against townships. B2
5

HISTORY: How. 1375:;—(. L. "07, 1 B3 /520; Graham v Langeton, Of fAT3 i&:
4125 —8up, 1008, p. 596, Act 988, Kf. | Wwwnsblp of Yabavon v, Durch, 78 /1de; M
Sepl, 1. Puwnallp of Bangor v. Tractlon, ote., Co., 5&'{;’1
PRIOR LAWS: Campat v, Butien, [ 1477106 tyg
i)

. . S
(4406) SBec 6. In 21t cases of final judgment against any per- proceedmgs ‘:ﬁ
son for caunsing or maintaining an eueroachment, the comimisyioner Jier finar 5

may proceed to remove the same within ten days after such judg-
ment, in the same manner that he may do uoder section two of

this chapler, where the encroachment or 1be exisience of the

highway is not denicd, and the penalty preseribed in said section

two shall attach and contivtve from and after the expiralion of

the thirty Gays mentioned therein, ontil such enercaclunent be
removed: Provided, That jn a1l cases of final judgment against Provieo,
any person or persons for causing or maintaining an encroachment P fme
or obstruction upon the lighway, if such person or pergons shall, forence with

subsequent to such final judgment, by furce or otherwise, fnterfere

with the eommissioner of highways iu the perfermanceo of his dnlics

vnder this act, or if such person or persons shall place or cause

10 be placed any of the encroanchments or obstructions which had

been removed, or in any way interfere with the said bighway,

ihe highway commissioner may, upon complgint duly made before

any justice of the peace of said township or of an adjoining town.

ship, cause the arrest of such persoms or persons, and if 2 convic-

tion shall be had under such complaint made of the offense eharged

therein, such person pr persons having been adjudged guiity, shall

be puniched by a Bne not exceeding ene hundred dollurs, or by

imprisonment in the counly jail pot exceeding three months, or by

Loth sueh fine ond imprisonmént, in the discretion of the counrt.
MIISTORY : Ilow. 1376:—C. L. 97, ! TRIOR LAWE: 'owashlp of Lwhanas

4128 ;—Am. 1809, 1. 383, Act 244, BN | v. Bureh, 78/048; Townshlp of Ureen-

Hept.' 24 :—Sup, 1009, p. 486, Act' 283, | fedd v. Hortod, 111 /04,
WL Bept. 1. ~

T

R T e U

————————

(4407) Ssc. 7. All poblic bighways for which the right of way wism o
has at any time been given or purchased for a highway sixty-six Miekwers.
feet wide, shall be and remain sixty-six feef wide, and no encreach-
mentr Dy fences, buildings or stherwige which may bhave been wade
since the purchase or gift of such sixty-3ix feef, nor any encroach-
ments which were within the Iimits of anch sixtysix feet st fimo
of purchase or gift, and no epcromehments which way lereafier
be made, shall give the party or parties, firm or corporation so
enerpaching, any titte or righi to the land so encreached upon.

HISTORY: Seo 1007, p. 333, Act 203, | 243, . Sept. 1.
Ef, Bept. 28 ;—Sop. 16 0, I

o B8T, Act
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{4408) Buc. 8. No person or persons, firm or corporation shall
haye the right to set a pole or poles along the line of any public
highway, within twenty-five feet of the center of the highway on
either side, without the ¢enseni of the township board in the
township in which such highway is located and where such pole
or poles are to be set; and in ne case shall the poles be set within
fifteen feet of the center of the highway on either side.

HISTORY : See 1307, p 433, Act 263, Eow franchiss for uss of highwnyg et
mee. ‘Eopt 28 Sup. 1909 587, Act 283, | be ghtained, mee 1909, p. 464, Act 266,
LE Sept. 13 Am. 191 393. Act 223, | bel nig Compilers Sectlons 4826 to 4810,
B, Aug, 1 Glving Michigan Rallrend Commission

Use of highway- for ttansmittlng elec- superv‘lsmn over trangmission of elegtrice
triclty, mee 1905, D- 388, At 264, helng tyin highways, see 1908, p. 213, Aet 306,
Compliers’ Seetidn 4841, bélog Corapiiors Sections 4842 to 4850.

(4409) 8zmc. 9. Any party or parties, firm or corporation viola-
ting any of the provisiong of this act, shall, upon demand of the
township highway commissioner of the township in which such
highway is located, remove such cncroachments, poles or posts.
1f removal be not made within thirty days after written demand
be made by the said highway commissioner, then the said com-
missioner shall have the right to remove such encroachments,
poles or posts and the parly, parties, firm or corporation, so vio-
lating, shall be liable for the amount of expense incurred in making
such removal

HISTORY: See 1907, p. 938, Act 20, { 283, Hft. Bept. 1.
nF Sept. 28;—Jup, 1909, p. 8T, Act

{4410y 8zc. 10. If any building or other sericus obstruction
ghall, in the process of moving, be left in the kighway, se as to
interfere with the travel thereom, the commissioner may noiify
the person at fault to remove the same within two days, such notice
to be elther verbally or in writing, and if such obstruetion be not
removed pursuant to such notice the person at fanlt ghall be llable
to a penalty of fivedollars per day for each day that the same ghall
remain unremoved, and after seven days the commissionor may
proceed to remove it

HISTORY : How, 1877;—C., L. ’ﬁ?, ]Sept. 1.
4127 ;7—Sup. 1909, p. BET, "Act 288, BA.

{4411) Bec, 11. TIn case any saw logg, cordwood, or other loose
obgtruction shall be upen any highway, lhe commissioner may
notify the owaer, if known, to remove the same within thz-Pe days,
and if not so removed, or the owner is nunknown, the ecommissioner
may remove such obstructlon to some convenient place, and if it
have a value he shall hold it for thirty days subject to the order of

. the owner upon payment of the necessary expenses of removal,

after which time he may sell the property removed, and such sale,
notice of sale and application of the proceeds thereof shall be the
same as is now required by law of constables on sale under execu-
tion, and the expense of removal, care of property and sale shall be
deductcd from the procesds of sale, and the balance paid to the
owner of such property, or deposited with the township clerk to
be by kim paid to the owner. In case the ariicle or thing have ne
value or is not of sufficient value to pay for the removal, the com-
migsioner shall be entitled to compensation for the expense of
removing it, to be audited and allowed by the township board, and
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the expense of removal may be recovered from the owner in the
name of the towngship in an action of assumpsit.

HISTORY: How. 1378;~. . '87, As to whether the owner of premises
4128 ;—8up, 1903, p. 5§87, Act 283, Ef. | adjolning a bighway can fill up any por.
Sept. 1. tlon of the same tgvith sftorges, vggod-%iilgg,

. briush heaps or other refuse maiter -
plgégéi E? %gﬂ&“@ﬁg qg‘;mé_ lgﬁnt!ﬂ‘f; %llg out liability to one who suffers injélé'y
strect line adjscent to the praded part of }:itétireby, quaere. DBennett v. Hazen, /
the street s not an encrogchment or de- -

fect, but it wnlawinlly there ig an obatruc- PRIOR LAWS: Townshlp of Green-
tion ‘to the use of the way. MeArthur v. | fleld v, Norfon, 111 /44: Township of
Snginaw, 58 /3860, | Tebanon v. Bureh, 78 /@4y,

(4412) Spc. 12. Upon the pelition of twenty frecholders. resi- Fence peit-
dents of the same townskip, addressed ‘to the highway commissioner removal, ete.
of their township, stating thai any particilar fence other- than a
stone or hedge fence, along any highway within their township,
by reason of its construction or otherwise, is dangerous either
of itself or by veason of causing obstruction to the highway, it
shall be the duty of the said township highway commissioner to
notify the owner, or the oceupant of the premises whereon said

. fence is located, to remove the said fence. Upon the neglect or gerusal,

refusal of the gaid owner or oceupant to remove said fence within
thirty days after such notiee, it.shall be the duty of the highway
commissioner to remove or cause to be vemoved. the said fence,
and the expense incurred thereby shall be paid from the general -
fund of the township, and all costs thereby incurred shall be as-
sessed against the property whereon sueh fenee was located, and
shall constitute a tax against said property, to be levied and col-

" lected as other township taxes are assessed, levied or collected:

Provided, That any owner or occopant of any land who, baving Proviso,
received notice to remove any fence, degming himself aggrieved, *PPee
shall have the right to appeal {o the township board, such appeal

to be in writing and served upon the township clerk within ten
days.of the receipt of said notice. Upon said appeal it shall be Duty ot
the duty of the township board to carefully determine the facts fome ©
concerning the removal of said fence, and shal] either dismiss or
confirm the order of the highway commissioner as to the removal

of such fence. The township board shall award any damage to such Damages.
awner or occupant for the removal of such fence, as in its judg--

ment seems just, and such award shall be paid from the general

fund of the township. Any person conceiving himself aggrieved

by the order, determination or award of the township board, may

appeal therefrom to the circuit court of the county in which such
fownship is situnated; such appeal to be taken and perfected in

the same manner as is provided by law with respect to appeals

from justices’ courts. The issue shall be as to whether such fence

shonld be removed, and if removed, the damages to which the

owner is entitled. '

HISTORY: Add, 1518, p. 228, Act ' T B
195, Ef. Aug. 14. '

(4413) Spc. 13. In counties operating under the county road retition to
system, upon a petition of twenty freeholders, each of whom are ™movefence.
the owners of property abutting npon a part of the county road
system of gaid county, and being residents of the same county,
addressed to the board of eounty road commissioners of their
county, stating that any particular fence, other than a stome or
hedge fence, along any highway adopted as a county road within
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TITLE IX

HIGHWAYS AND MOTOR VEHICLES

PART ONE. HIGHWAYS, BRIDGES AND FERRIES

CHAPIER I

Act 174 of 1921
Act 847 of 1927

Coarrer s i
Act 217 of 1925

CHAPTES 184

Ach 285 of 1917
Act 202 of 1925

CEAPTER ¥

Ack 220 of 1923
Aet 193 of 1925

O apTary VI

Act 568 of 1925
Loy

CHAPTER 19

Act 303 o£ 1913
Act 172 of 1915
Act 288 of 1821

CHAPTER x
XI

Act 36 of 1919
Act 2 of 1921
(1st Bx. Ses.)

Cmaprer XIT
XIIT
X1V

Act 106 of 1919
Act 23 of 1521
(18t Pz, Bes.}

CHAFPTER 65.

GENERAL IIIGUWAY LAW

Gryensn HicHWAY Law
Act 283 of 1801

SrcTIONKS
GENERAT, PUBPOBE OF AQT L. ittt aa sttt tieeaeeaeianennns 3016
LAYING OUT, ALTERING AND DISONTINTING HiGIWAYS.. ..... 3017-3948
WATERWAYS 0N OVERFEOWED DLANDA. ....ievvyiiirinnnnnreny 3047-30:48
DISUONTINUAKCE OR AJLTERATION OF PUBLic Hismways ...... 3850-3955
Ceneral Immaway Daw (Cont.)
Tazes For HIGHWAY PURPOBEB. . ..vtvvreivinterinninnranin. RO56-3974

LAGEE « i ivvenniamonssmesaciarearacesrtaaanasriannansrnn BTG
GENERAL HiaHway Law (Cont.)
COUNTY ROAD LAW. ... viicinrin, . BO76-4004
TRANSFEE FEOM GENEBAL FUND........c.cinnvnuvanraincrines 4008

CoxsTeUuoTioN OF TownNeErer Roaps »Y Counry Roar Com-

MISETONERE . et vanme e ot aiennnteiarsiatantanesnaanrarnn 4005-4018
Grwrear Ieaway Law (Cont.)
SraTs BEWARD FOB HOADS.. . ... .oiiiiin i, 4019-£032
UnexprENpEr BALARCE OF STATE REWARD RoAD BoND&.,.....,.. 4033
LIMITATION 0N PAYMENT OF STATE REWARD. .. .......cc00.... 4034

GENERAL Hicuway Law {Cont.)
o THE BECUBITY OF PEuSONS AND PROPERTY ON TEHB HIeH.

4 4035-4040
OreTEUOTIONS AND EXNCROACHMENRTS; USk oF HIcHWAXS O%
POBLIC UTILITTES . . oottt e at e eat vt te e e e eenemnns 40414081
GevErAL HieEway Law (Cont.)
OrENING oF PBrvaTe RoADd AnD TEMPORARY HIaHWATS.. .0, 0. 4082-4072
Pagaage WAYB............

Roara To TsonaTen LANDS,
TEMPORABY HIGHWATE. it it i a it ioiurniecinriaanaies

GrnesarL HIeEWAY Law (Cont.)

PUNALTIES AND FORFEITUREB. . .....,..... 40774085

Sitane TeeRs IN HIGHWATE. 40364089
PLANTING OF TBEEB. ... ounenat s iarieniannyaneaiss .. 4090-4064
CaRe OF TERES AND SERUBE. . ..0vviianirennnnnnn.o.. .. 400854056

Gaveran Higuway Yaw (Oout.)
GENERAL Duiies or COMMIBEIORERS AND OFERBELRS........... 40074102

MISOHLLANEGUS PROVISIONS 41034117
e wAY TAXES AND THE ASSESSMENT ThrERbOF 4115-4124
TowRBEIE BOAD BOEDB. ...ttt e e 4125-4185

1554
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Gerzpar Hramway Taw (Cont.)

H$EOTIONS

CITAPTER KY DRAINE . ovcnnvenrreinzsnmas-=tis e Creiarenaararas 41394147

XYl Towses aARD JYUTEzs 0F BOARDS OF SUPERVIBORG. s v evrrarmres £148-4104

Act407 0£1013  LEpALmATION OF Goop RoaD BONDE. covvrennns PPN ... 41554158
Cenmrar, Higawat Law (Cont.}

CraprEn  XVIE Born ROADH........ JR R 4157-4183

XVIIlI Tircoway OsvEma...... e [ ... 41844187

ActS57 of 1813  Crasms pos LAROR AND MATERIAFS -« \voreacnranszsnns ,...4188-41B%

Act 76 of 1920 PIsRUEERMERT OF FPowNSHI® HIGHWAY ARD Drmee Fuwps  ..4180-4184

GuNERAT, TEGHWAY LAW (Cont.)

CwaptEr  KIX  CULvERTH, OR CATTLE-PAGSES AND IIODGBE. . ...000re
XX .

Brarr ROADS...... - S iriaeaneae fereeeans .
Act27T$0f 1020 VADATION AND ALTERATION OF Srate HIGEHWAYS. .. .. Cnmaaanas 42084207
Crxersr. AaRwAY Law {Cont.

CEAPTER XKL SIDEWALES .......--.e e Caenean AN 4208-4220
Act 36 of 1917 TieTouEs AXD MoToR VEEICLES OF SIDEWALES...... PN 42214222
Gexprat FHremway Iaw (Cont.)

Quapren XXII RECOVERY OF DIABLAGES, .« s vvsnenonrrmmemneainssnas s .. 45234230

KT Taw oF THE ROAD .. ovirs oo aornsnssmsnsrees e .4231-4338
Act 19 of 1885 TR OF BELLE .0voonins PP T LR 4240
GENERAL Hiexwax Law {(Cont.}

OmarTeEr XEIV Noxous YWEBDE....... Ctesaieaaas e R 505 2
Act 66 of 1519 Cormee oF Noxwuad WEImS........ P vmaaaeaaaaan , A245-4254
GzNERAL HIGEWAY Law {Cont.)

OxapTEr XXV Townsmiy HIGEWAY Lapon S¥BTEM . oo ovavv-- v amaaeees 425543138

Act 59 of 1915 AsgusanEdT DraraleTs—OOTERT Aoz
GENBRAD <1 ovmesnrinersaranrrtassimnas oo e , 453144229
ABBEEBMERT ... ~oreccrras-=nss en emaaiaae araaeasan 4330-4361
Grare HIGEWAY COMMIBHIONEB. . ...c.ovoruree crriien 4362-4355
veve... 53064387

AEviEw OF ABSESEMENTE.....-. . T
MISCRLLAWEOUS . .. ... e inaaes 43834380
ACTIONS AND HRALING PROVISIONS. ... ..oe.v.nee b 434814397

Act 288, 1909, p. Ba4; Eff, Sept. L.

AN AOT to revise, consolidaie acd add to {he laws relating fo the establish-

ment, opening, dscontinuing, vecating, closing, altering, improvement,
mudntensnce and use of the public highways and private roads, the con-
demnation ef property and gravel therefor; the building, repairing and
prescrvation of bridges; setting and protecting shade trees, drainage, cutting
weeds snd brogh within this state, and providing for the election and defin-
ing the powers, dutles and compensation of state, county, township and
district highway officials.

The People of the Stafe of Michigan enact!

GeNEran HioEWax Law
Act 283 of 1909

Sen,

8516 FEslablishment end maintenance of
highways and privete roads; anthor-
ity of munizipalities; duties of high-
way offclals.

2316  Establishment apd maintainance of highways and private roads;
authority of municipalisies; duiies of highway officials, Snorion L. Public
highways and private reads may be established, cpened, improved and main-

-y
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1557 GENERAL PURPOSH OF ACT §3916
right. Pigott v, Fogls, 60 AMich, 221, 228, 27 for the enjoyment of the eszsement, People v.
N W, 8 Eaton, 100 Mich, 208, 211, 69 N, W, 14§,

The fee in the highway {8 In the abutfing
vwner, subject only to the ensement of {he
ublic te use it for the purpose of a highway.
coplo v, Hoss, HO Mich. b8, 54, 46 N. ¥W.
480: Grahem v, Detrolt, 174 Mich, 538, 542,
146 N, W, M0,

Subject to the copstitlution and the property
vights of abniting ownors, the Legislatore has
pacamount authority over all public ways.
ggorel v. DNetroitt, 148 Mich. 83, §5 100 N. W.

A anunicipallty in Its coptrol of highways
sets for tha State. Graham v. Dotrolt, supra.

BAMIG: CONTROL: We have no ingtance
in our local Ingtitutiony of the laying out of
way$ extept by the persona chagen in the
smnmunity that is bordened. Drain Cowr. v
Bﬂttm.‘, 57 DMick. 127, 13%, 28 N. W. TiI.

Toble highways are under leginlative con-
trel. They arce for the use of the publie in
peneral for passage and traffe without dis-
tinetion, ha restrietions upen their use are
enly gueh as are epleulnisd to secure to the
general pnblic the largest praciieable Lenefit

Omarrer T
LavixG 01:-1-, ALTERING AND INESCONTINUING
HIgIwAYs
Sea.
3017 Widlh of highways: authority o es-
tablish or discontinue; jeint and con-
current action : section Xines,
Appliention; deseription of road.
Bame; service ol notice of heariog by
commissfoner,
Same; notice and sfdavit of serviee,
afttachment.
Viewing premises; determination of
neceggity and damages; parallel
roads; copeurrence of  township
boards.
Comnigsioner's return; contents.
Appeal to township board; fee, dis-
position ; hoard meeting, notlee.
Roard’s deecision, rceord; appeal {o
cirenit court, jurisdletion, procedure;
jury trial; suving clauge; township
clerk, duties; costs.
Costs; deduction from award, dJo-
fielency,
Joint township nction; notics; ad-
fourament of hearings; proceedings
recorfied ; highway te public schoold.
Joint township and munieipality ac-
tion; netlee; adfourmment of hear-
ings; proceedings recorded.
Line roadsy improvement, mainfe-
nanee; rights und liabilitles; dam-
ages; abandonment, procedurs, dis-
ngréement; refasal of officers Lo con-
struct or malniuin, procedure.
Same; doflections from boundary.
Bame; appeal in controversy; no-
tee, joint hearing, record.
Bame; digeontinuance after use for
{en years.
Roagd; surveying and marking.
Same; authority of commissioner in
extending sircets.
Removal of fences,

318
3919

3920
3921

3022
3928

8924

2025
3626

3927

8028

an29
3830

3931

4932
3953

8084

PURCHASE AKD CONDEMNATION OF
TROPERTY: Ses Compilers’ § 3085 ot peq.
and Act 852 of 1025, being Compliers’ § 3894 ot
zeq.

REVIEBW: Comnpllers' § 15508 providing that
In cases mot specificully preobibited appesl les
from probale )ud)}'e, is nul. appleable to gon-
demnaiion procerdings and certiorard iy 5 pro
cr mpthod of reviewing mruceedings upder ths
aet, thouph it provides fer mo review From
probate court, Qaklund Cu, Tvd, Cowrs, v. Plti-
mang & Dean Co., 202 Mich. 32, 187 M. W, 978,

TAX LEVY UNDER SUBSEQUENT ACTSE:
Aals met, which provided for highway Iim-
rrovements by counties and road Olstrlets and
Hmited taxes therefor, held ant eomstruable as
limitation on tax which might be levied for
roud purpeses under autherity of subgequent
Acty. Coupu'rr) ‘Wells & Ce. v. Bt. Joseph, 232
Tich. 250, 205 N. W, 86

CITED: Groves Y. Bowman, 201 Mich, 40,
100 N. W. 933; Pnttm-mn ¥, Havenna Twp., [n)
hlivh, 183, 200 N. W.

Sre.

4935 HMight of xmy, zequirement by gift or
yurchase; ,release to towmh:p, re-
covery af passession precluded.

3036 TPublic highway ; definition, width.

3937 Defective records.

3938 Dizcohtinued highway.

3030 New highway; damages, -

3940 Awnrd; tender, deposit with clerk,
tax levy.

8941 Speclal commissioners; fallure to
lity out highway.

3042 State reads; eare, alteration, ddis-
c¢ootinuance.

3943 Mighway across railreads; permds-
pion; right of <way; public utilities
commissgion, powers; construction
and malntenapce; maderials; costs,
alloeation ; penalties.

244 Slale line highway.

A5 Survey expense; payment.

8846 Highway of less width than foor

rods.

Warpewats N OVERFLOWED Lanbps
Aet 174 of 1021
8847 Channels, water-ways and anavigable
ditches an over-flowed lands deelared
public highways.
3848 Samec; entitled to benefit of highway
taxes,

3040 Exponditures,

DISOUNTINUATION OF ALTERATION OF PUBLIC
Hremways

Aet 341 of 1927
Highway hordering on
gtream, discontinuance.
Same; applicution sigued by free-
holders.
Same; hearing; manner and time of
natice.
Same; eourt order.
Same; review by certiorari.
Adjacent defined.

3950
3951
2952

Inka or
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LAYING OUT, ALTHRATTION OR DISCONTINUANCE

§3917

The fee with certain shbatuniive rights re-
mains in the shutiing owner, Twp. of Custer v.
Dawsgon, 178 Michk, 5687, 370, 144 M. W. E62;
graa{u% o Detrolt, 174 Mich, 438, 043, 140

Tbe owners of the land pbutting om a pub-
Itz way have the Iuwiul right to nse and exer-
alge jyrisdiction over it In any teasonable wny
they wizh, mo long ar they do not injerfers
with the publle easoment, o obstruet the tenvel
over the sama  Crogly v. Qreeaviile, 183 Mlich.
432, 458, 150 N, 'W. 244,

BTATE AND TERRITORIAL ROADS: Pow-
er to openm, nlier or discontizue state or ter.
ritorial roads ig ledged in the hoard of super-
vigsors. Teople v, Nankin Highwuy Comrs,, 17
Mieh, 851y Feopla v, Inmgham Co, Supra., 20
Mich, 95, 1005 Atty, Gen, v, Bay Suprs.,
Mich, 45; Greenmsn v, Shinwnssee Suprs, BH
Mich, 642, 643 Pearsall v, Baton Supra, 71
Mich, 433, 441, 3 N. W. 578.

But towaghips are charged with the duty to
mgintain end repalr those roads and ore lsble
in damuges for Injuries resmlting from fallure
to Y¥eep them in vepalr. Sharp v. Hvergreen
‘Twp,, GT Mich, 443, 447, 35 N. W. 47; Peninsulax
Sav; Bank v. Ward, 118 Mich, 87, 02, 70 N, W.
iaL, w9 N. W, 91K,

The teeritorial rogds became staie rozds
when Micklpan was admitted s o Stule. Delta
Lnunber Co, v. Waype Auditers, 71 Mich. 072,
G570, 40 N. W, 1

A giate road cannol be dizecontinned withoul
notive to adjolning lund owners and an nward
vE damapes, Pewrenll v. Eaton Suprs., 74 Mich.

o658, 42 N, 'W. 7.

Siate ronds are sneh ouly ne have been Indd
out by etile anthorily., Davies v, Baginaw
Supra, 89 Mich. 285, 300, B N. W, 842,

T'he legigluture has control over the stsbe
and Lerriterinl roads and may awuthorize the
tundtruction  of street rallways  over  them,
Smlth v. Jeeltson & B, C. Traclion Co., 137
3lieh, 20, 25, 100 . W. 121,

TOAWNSTIT LINE ROADR: Where » town-
sifp line road hne been alloted under the
alatuie, between twa townships, egch becomes
Ifable to keep §ts porfion in repalr and neither
township can legelly obligate ituelf to aid lo
the erection of a bridge forming a part of thaot
portipn of yuch highway slloted fo the other
towaghip, W:'ullfll{ Iron Rrldge Co. v, Josper
Twi,, 63 Mich, 441, 448, 30 N. W, 213,

A township eannel ralily a eeniraelt 1§ comld
not legally enter into 1n the first lnstance.
YWrough lron .Brid%'e Co. v. Jasper Twp., Aupra.
Tayraouih ¥, Xeehler, 85 Mich. 24,

Proceedings for laying ouat a townghip line
real must be {alten jolatly Dy the highway
comwmalgslonery of both {ownships, Proceedings
by pne rommisgicner see vold. Brewer v, Go-
Tow, B 2ich. 200, 47 N. W, 113

LIABILITY FOR PHRIONAL ITNJURIES:
Tnder thig seetion and Compllers' § § 2086 and
408 township ean not be held liable for In-
furices from hole in temperary road apeund
palnt in highwoy, whers rmailway oeross tho
Iighway was Leing constrmefed.

Brown V.
Byran Twp, 180 Mich. 584, 150 N. W. 544,

3918 Application; description of road. £ro. 2. In applcations for lay-
ing out or altering a highway, the route along which the road is proposed to
be laid, or the extent to which its route is proposed to be vhanged, shall be

- deseribed in general terrosand where the appication-is for the alteration eox- -

discontinuance of a road, such road may be deseribed by any name by which
it is known, and if the discontinuance of only & portion of any road is asked

for, such portion ghall be specified,

HISTORY: (. L. 'I5, 4280. Thila sectlon re-
enuets Sea. 2 of Ch. T of Act 243 of 1881, being
1low. 1297 ;--C, L. "D7, 4037,
 DESCRIPION OF HIGHWAY: As to suf-
ficiency of description of hl'gﬁhway zea Jhepprd
T, Gutes, 50 Mich. 485, 240G, 16 N. W, $78,

The highest degree of certainty is not ro-
gulred, 1if places are deslgpeipd whicl will
gnalip persons familiar with the Jocolity to
lgedte the wey with reasanable certnioty, the
deseriplien will ba deemed suffcient. Poge v.
Bnehmer, 154 Mich. €03, €08, 118 N, W, 7,

A description beglnning at 8 epeclfic dpnmt
and “running nearly Io & porthweaterly direc-
tlon zemr where the travel 1s now s&eklnf to
ret the best route” 18 woid fur uncertploty
%&o%gtt v. Whaley, 47 Mieh, 4#00, 470, 11 N.

. 270,

LAYING OUT AND DISCONTINUING: Pro-
coudings upen 8 twofold applleation to ppen
one highway and discontizne Another capnot
be vomibine Evary rodd mugt be cpened of
closed on its own merlts. Bhue v. Twp, ILigh-
wny Comr., 41 Mieh, €38, 640, 2 N. W, 808.

Aunthority te loy oul kighwaye does not Iu-
cfuda 4 powsr e luy ome out over ngvigable

2919 Same; service of notice of hearing by commissioner.

waterg. Highwday Comr, v Luadwiek, 15 Mick.
408, 300, 116 N, W, =9,

VARIATION FIROM LINE: Tewnship high-
wiay cominlssioner, petitioned o lny ouwi high.
wey glong quarter section lime, mlght maje
wlight variation from Hee to wvold pond lole
Yeabtior v, Myers, 241 Mieh, 845, 217 N. W. 7.

That highway varied slightly from couzas
desepibed 1n petitivn does npd render precesd-
inzs Invalid, Peliich v. Fordson, 245 Mich. 335,
222 N, WY, B

DOUNDARINS: Iliphwey commirsioners and
towushlp Loards buve no antherity to agk for
%hau‘mr:re I]ﬂ.\rgu:ie ué secﬂiné ‘%c[b;mdariea. Blmg

. T'wp. phwey Come,, ch. G A
N. W, BOB. 65, 620

On uén(mu.l where the {rme boundsry lins of
the seetion is Jo clapete the jury should pess
upuu that gnestlon as well as the ynestions
of pecesnlty und damages, Lctoirnsnu ¥, Brick-
ven, 182 Mich, 017, 628, 148 N, V. 675

VOID TVPHROCEHADINGS: To discontlnue &
%lljﬂlv;‘;? l}l‘tetnu‘f;ha l;g{ ttt:n teg'viﬂar 011125 talen
0 widen 1] e statiory width. ‘Wabher v,
Stegroy, TO Mich, 32, 34, 42 N, W, ¢85,

Spc. 3. In case

of an application under the first [Ist] subdivision of section one [1] of this
chapler, the commissioncr shall, witkin five [5] days afler receiving the same,
isgue o writlen notice, stating the objeet of such applicalion, and appointing
a time and place of hearing, which netice shall be served by the commivsioner
or by some other competent person, cn the owners or occuparnts of lands
through or rdjoining which it in proposed io loy out, alter or discontinue such
read, either personally or by a copy left at the residence of each owner or
occupant, at least ten [10] days hefore the time of hearing; ard if no person
ghall reside uponr any such lands, and the owner thercol shall not reside in
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§8932 Ch. 65

re-enzels. Seo. I8 .0f . Ch.. T of . Act. 248 . of . 188L,..| -

HISTORY: O T, ’i5 4883, This seelion
stuperyedes part of Sec. 15 of Ch. I of Aet 248
of 1881, being How. 1311;—C. . 07, 4007,

SURVEY OF RGAD: The survey of o road
i an enlire thiag, with a given polnt for 1is
¢ommencement, and by wlich all the gourses
znd dlgtances are to be goverand, MooTe T.
Teople, 2 Doug. (Glicl} 420, 4922,

The survey should be inr-nrlmrated In the
order slgned by the commissloner and filed

with the fownagklp clerk. People 7 Scls Twp.,
3 Mich. 121, 122,

The decluration In a sull hy 4 commissloner
pf bighwuys agniost the county surveyoer fur
bis fallure to ley out a4 qoarter geetipn lne
correatly is not demnrpable om the groand thal
dufendsns ja sied In Wlw individunl charpcter
while dezeribed in hls offielal capacity, High-
way Comr. of Thompson ‘Pwp. v. Becbe, B
Mich, 147, 20 N. w, 824

3083 Same; suthority of commissioner in extending streefs. Sec. 1T.
Wtivnever any public road shall be laid out in any township adjoining any
¢ity or village, and on the line with any public strect, avenue, or way in such
city or villape extended, the commissioner is hercby authorized to lay ont
guch public road, or any pertion thereof, in width 1o correspond with such
gtreet, avenue oT way in such city or village, of whkicii the said public road is
an extension, and roads thus situated may bo widened nnder the same pro-
ceedings as are provided for laying out, altering and discontinuing highways.

HISTORY: . I. '16, 4304. Thig rectlon re LAYING OUT, ALTHRIKG AND DISCON-
enacts Bea, 17 of . T uf Act 243 of 1831, TINUING MHIGHWAYS: See Compilers® §
belng How. 1312;—C. T.. 07, 4055, 3017 et neqg.

3934 Removal of fences. Bz 18, 'When compensation for any damoges
that may have been awarded in consequence of laying out or altering any
highway shall have been paid or tendered to the persons entitled thereto,
pursuant fo the provisions of section twenty-fone [24] of Lhis chapter, the
commissioner may give notice to the owner or occupant of any land through
which such highway may have been laid out or altered, and require him,
within such time as he ghall deem resgonable, not less than six{y [00] daya
after giving such notice, and after the time when it sha!l have heen detor-
mined to open sueh highway, to remove hia fence or feneces, and in ease such
owner or oceupant ghall negleet or refuse to remove the sama wilhin the time
gpecified in such motice, the commissioner or other proper officer shall have
full power, and it shall be their duty to enter, with such aid and nssiglance ag
shall be necessary, upon ibe premises, and remove suel fence or fences and
open such highway, without delay, except that in fownships such removal
shall not be reguired between the first [1st] day of May and the firat [1st]
day of September.

HIRTORY: €, Tp ‘5, 4300

Thin zectlen | by the tommissionre under 1t uniil November

being ITow. 18318:—Q. Y. 07, 4000, except words | N W, 2.

“May” ‘aad  “Seplelnber” are substliated for REMOVAT, OF VENCRES: Se¢ Weber v

“Aprii" and “November. Stagriey, 75 Mick. B2, 84, 42 N. W, 8457 Deaple
FORM OF NOTIUE: A notice daled April | v. TaGrange Twp. B4, 2 Mich. 187, 189,

1%th requiring the removal of a Ffenee within 3 :
Lhirty days )8 vald where wo aotien ls taken T&%ﬁ:}?ﬁ?{}g ﬂg”ﬁ%? “‘t:legss‘ll‘runx v. Btedling,

3935 Right of way, acquirement by gift or purchase; release to township,
recovery of possession precluded. Spe, 18, The highwiy commissioner shall
goeure the right of way for any road by gifi or purchase from the owners of
the lapd to be erossed by sueh road; such right of way shall be acquired by a
releaae duly executed by the owner or owners of ihe lands and shall be taken
in the name of the township wherein the same iy locoted, acknowledged and
witpessed as is now provided for the acknowledging and witnessing of deeds,
and recorded inm the office of the register of deeds of the county before any
highway money shall be expended in opening such roxd, Whenever any own
er or oweers of land shall give the same or any part thereof for highway
purposey and shall give o release of the same, if o road shall be opened and
worked thercon within four [4] years thercalter, the person or persons giving
such deed, or 1hoso claiming under him or them, shall be precluded from
having any action to recover possession of such lund or any compensation
therefor, g0 Iong a3 the aame shall be used as a highway.

HISTORY: . L. "G 430, This section PURCITASH AND COXDEMMATION 0r
supersedes See, 10 of Ch, ¥ of Act %43 of 1881, | PROLVERTY: Hee Compilers” § 5046 ot rei. rnd
bidngy How, 1314:—0, L. D7, €060, Act 352 of 19725, Leing Compilers’ § 2881 et weg.

Lith. ... dlaag:. v..Hoabmer, 262 Mich, 330, 308, 187
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DEBICATION: To constituto a valid dedi.
cation there mast exlst the Sntention te dedl-
cate elegrly evinced by the usts of the wwner
of tho land.  Peaple v, Beaullen, 2 Duug.
(MIak.} 58, 276.

The conduet of an shutting owner In 0.
senting to A survey to Gx the line ul Lhe high
way, bls Lremise lo remove rhe fenees, thelr
sibgequent removal By the highwiy cuminis
gicuer, end his nduslsslon thut Lthe comnfssioner
was right, conslliute n degieption. MeMillan

D_v. Mecarmick, 38 Mich. o3, 664,
The towrly enanot matntain ejeetment to e
oeevvr puagrsslon of u atrip of tand dedionted
to publle use so N sircet and gecepted by the
sztblic wirtn the defendant hotds Dossession od-
veraely and Iy evenling obstructions, Bay Cu, v,
" Eradiey, 30 Mich, 1¢3, 163
fine whe hes epened a gireet whleh the publie
autlerities have acvepted and improved, hns
fo right afler a lapse of nighl yearsy fo' shut
= it up RgAiM en the ground that the anthaorities
heve not berformed un oral conditinn to draiw
q-the 8irect and premlses,  Purt Tucun v, Chad-
wirl,, 52 Meh. 320, B4%, 17 N. W, U,

To constitule a commen nw dailleatlvn of
land for n highway the owner of the land muat
Bat apart for suck purpess ¢ much of thie land

o he intendy.lg.be -aPpruprtiied - theretyr “awd |-

MAHL giie i over $o the poblic with the in
tentlun that 1 De usod as such and thera st
Nb-: an aceeptonve thersuf by the public. Altun
\:v:nhreeu“euburg, 168 Mich, &2, (34, 66 N, W

By the express dediention uf 8 strip of land
i deslgnaied widih to the publle aa z high-
ay, auy ifmplleatlon of the dediration of &
ller strip 18 precluded, Bedird v, Simoens.
G Mirl, 345, i, 105 N, W. as1,

U) 3936 Public highway; definition, width. Nec. 20, AN Lighways regularly
stablished In purswanee of existing laws, all roads that shall have been wsed
@:s such for ten [10] years or mare, whether any record or other proof exists
thol they were aver cstablisued us highways or not, and all roads which have
&een or which may hercafter be laid out and naot recorded, and which shall
ave Deen used eight [8} years or more, shall be decmed public highways,
subject to be altered or discontinued aecording to the provisions of this act.
All highways that ure or that may become such by time and use, shall be four
‘ai] rods in width, and where théy are situated on section or quarter section
ines, such Mnes shall he the center of such reads, and the land belonging to
+—=such roads shall be (wo [2] rods in width on each side of such lines.

acty Gec. 20 of Ch. I of Aot 243 of 1881,
elng Low, 1315;—C, fu 97, 4061,
PURI'OSR: This seetlon applies te public
ichways and nob to privale ways and was
signed to gore defeets in the luying out and
rgeerding of the same where they hat hoen used
# publie highway the time fixed by sintute.
ean v. Lulits, 2 Mich., 512, 5130 Btickisvy v,
qug Twi., 181 Mich, 310, U8, 81 M. 1F, 1i3.
. was nob the intentlen of the leglsiarure to
ugute ahy publle highway whaich had he
yme gteh by use. MeKay v, Doty, 5% Mich,
, G88, 80 N. W. 501,
Impartant eonsequiences ftaw from the -
tunee of a highwi¥ by the public authuritiey
d the rulg is a salutary ane whirh reauives
“That mete ugee by individuals shall el render
v corporate body liable for suclh CONSSIRCRICS,
R pInan ;‘ Bauvlt Ste. BMurie, 146 Mieh, 23, L4,
3

%ZIHSTUI{Y: C. Fo. '15, 4367, Phig Boetion re.

RHGULARITY o PROCEHEDINGS: For
}thlﬂﬁng highway cannot he questicned sfter
Goyears of contlnusus ure, Tellloh v. Perdson,
i Mich. 115, 222 N. W, &),

JITGIIWAYS BY I'SAR: A hi chway Uy pre
ﬁa iplien. ean le established only Ly showing

uninterrupted and undivpnted uuer fap the
werlbed period,  Deteqit v, Myers, 152 Mlch,
, 000, 116 N. W, G20.

}?maf of publie travel for the Etafotory per-

over wild and unoccupled lind on different
racky #g suited the convenlence of travelers, Is

JwIthout his_nssent. Aceeptancs of & grantanhy o]

RECEI

The right to make a cemunon Juw dedlentlon
{8 net nbeldged by the BLiatutery rogulations
raviding for dedlesiton of certaln speclfie
waye,  Croghy v, Greenville, 183 Mivh. 433, 4of,
) N WL 246,

ACCRIPANCH: Tand dedieated bo Lhe pul-
He nses as kighway by the owner duey net
In fuet becuine a bighway unttl necepted and
wsed s sueh,  People v, Beaublen, 2 Doug.
(Mich ) 256, 985; Plumer v, Joaurslun, 03 Mich.
63, 178, 20 N, AV, 67, .

Where & person ollers upon cectain conditions
{o threw oDen 3 street acrugs his land for the
nwe of ihe public, an aceenfance pf steh prop-
oRillan by the glrnper autheritiss s n guffieient
deelaruilon of ity necesslly ay a Dublic Improve-
ment.  Long v, Battle Creek, 5) bich. 322 330

The platting, spproyal and recording of the
plat ls oo offer to dedlears, sod becotios effeo-
tive wher accepied. Plumet v. Juhknston, supra,

Publie aser alone, when suficiently ganeral
and lung continved will conatituia an faeeept-
ance of a vonntry roud. Adunps v, Ivon {1ffs
Co, TA Mieh, 971, 3%, 44 W, W. 270; Nichols
¥ Mew Eng, furoiture Co, 100 Mich, 230,
244 40 N, W05,

Nu one can thrust a grant upen nnother

Bie presitmed when it iy benefllelul but thore
ean be no concliive presumption that = grant
uf land fur o pubile wuy is suael, County of
Wasne v, Miller, 31 Mivh, 417, 440,

I iy net necessary (hat any formal actfon
{# taken by o municlpality in arder {0 ponsti-
tule an aceepinnce of the hizhway er ulreet,
hut making improvoments and repaive and neer
lhereof, or any poriion thereof aro sufllelent to
ronstitate aevéptance. Crorby v. Greenvilie, 188
Mich, 452, 441, 160 N, W. 244,

Eneufiirient (o pulgblsh o highway by user
Lyle v Lesin, 6 Mich, 10, 21, 31 N.'w. 28,

Liblle user alona when suillcicntly goneral
and long continued will eonsiftate an ;xccgptnnce
of a eouniry road. Adams v. Iron Cliffe Co..
Fb MIch, 271, 253, &4 N, W, 270; Dieckerson v,
Dietroit, 90 Mlich, 488, O0%, B8 M. W, G455 Datrolt
v. Detroib & M. R, It, Co., U3 Mich, 174, 200,

To cvnsiifule a highway by user there mugt
be o definito ling ann it must be n1sed =nd
wurked upyn hy the ﬁublic authorities and tray-
eled over and used ¥ the publie far ten con-
teeilve years without interrupilon and the pos~
session thervef by the vsblic must be open,
fiolerions and exclusive., Alton v Meeuwen.
bergz, 108 Mich, G99, aan, N, ¥W. 571; Ch
mun v, Rault Ste. Marip, 14§ Mich. 23, 29, 100
N. W. 68 Hodgos v, West Bloomfleld ’pr.,
186 Mich, 259, 152 N, w. 1008,

Merely pansing over the land for any leapth
of tlure i not alone suffelent o convert 1t Into
a public hghway, It must haove been aeccepted
a» such Ly the publle authoritles. Ieving v.
Ford, 65 Mich, 241, 250, 32 N, W. Gol: Twp.
Mighway Comr. v, Kiker, 79 Mich, GG1, §o,
44 N, WV, 655,

It 13 oot epsential that every part of a high-
way should be worked in erder to evidenen ihe
inlection of the public authorities £o accept and
walntain (ke enlire hi hway, Neal v, Gilmore,
141 Mich, 519, o2y 104 N, W HD!J‘; Croshy v,

Greenville, 188 3ich. 462, 460, 360 N, W, 245, _ i
i

Crer of Iund as a highway for the siatutory,—mm—————"
peried cencliykively evtnliighes the dedicatlon of
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1573 DETFINITION OF PUBLIC HIGHEWAY § 8936

¥, 600; Same ocnse, 86 Mich. 567, 568, 490 N, W. ADVERSE POSSESSION AGAINST MUNIC.
G4, . TPALITY: Prior to Act 40 of 1007 (see history
When a Lighwey has been sctuplly extin- | nete to Compilers’ § 18664.) title might be ad-
Eulshied there is no’ way of renewing It withont | quired by adverse possession of praperty with-
the same msthods of dedication or wser which in the limita of streets. Paostorine v. Detroit,
would toufn other lands Inte public ways. 182 BMich, 0, 11, 148 N. W, 251
Cooper v. Detroit, 42 Mich. 584, 58D, 4 N. W, There is a Lroad dlsiinetion befween obiain-
262, ing title of land by adverse possession as
BURDEN OF I'@00T: The burden ks upon sgainst an individual and gaining tile fo =
one who asserts a highway by uper te prove | portion of g elly street as apalust n municipal.
I, Neal v, Giluere, 141 M‘{ch. 59, 627, 1M N, ity. In oxder to pain title by adverse posses-
W, 609: Chapman v, Sault Ste, Maxle, 146 Mich. sien to a portiom of a publie wsy, the ooou-
22 20, 100 N, W. 53. p}rlmcy must tb? suc-]; LE) gn Waén tihe ?utll)g.lc thal
REBUTFARLE PRESUMPTION: The pre | he cecupant 18 golug beyond hiy right as an
sumption under this net, that an offer te dedi- | Abuiting A oﬁ;‘d iz‘TacEtIuallchlaiu‘ﬁ:lrlg %g
cale o hlghway covers o four-rod sirip, ts re- | [Roberty afsi']iﬁa N w gf;ay v. Greenville,
butiable.  Bmith v, State Hwy., Comr., 227 [ “iieh. 492, 157, © WSS

Mich, 280, 188 N. W 936, LIABILITY FOR PERSONAYL INJURIES:

JURY QUESTION: Whether puoblle use of Townshlp not Mable for lmduries from hele in
an alley for period of 10 yenrs estshlighed It {emporary read around point in highway, where
by preseription, & Jury question. Villzge of railway across the highway +was Deing con-
Manghester v. Clarkson, 185 Mich, 284, 382 N. | structed, Drown v. Byron Twp. 180 AMich, 584,
W, 115, 45 N, W, bl

3037 Defective records. Sgc, 21, The commissioner of highways of each
township shall cause all roads in his fownship coming within the purview of
the Tast preceding section, the records of which may be defective, and all

_others, the records of which are defective, to be ascertained, described and
entered of record in the township clerk’s office.

HISTORY: C. L, 'l§, 4308 This sorilen re-
enacts & part of Ben, 21 of Ch. T of Act 248 of
1681, belng Tow, 1215:—C. L, 07, 4063,

PERFECTING RECOHDS: The duty ilm-
posed by this scetinn on the commissioner of

This statule assumes the exlzience of ways
by pregeription which ought to be deseribsd
Iz the town records and dees Dol contemplate
the making of new wuys, Action of the com-
mirsioner uader tlis pection i mot evidence of

highways 1s & continming one whienh he § the laying out of o highway or of the existence
bcﬁmd {o perform from tigme tg time =a (:;ILHBS of a highway laid out by ugmmissmners. Park-
may srvise. Howpus v. Miller, 4 Mich. 159, 161, | e v. People, 22 Mich. 83, 85

3938 Discontinued highway. Sec. 22. Hvery public highway slready laid
out, or hereafter to be lald ouf, no part of which shall have been opened and
worked within four [4] years afier the time of its being so Iaid out, shall
cease to be a road for any pnrpose whatever.

HISTORY: C, L. ’16,_ 4300. ‘Tnls seetlen | instend of eight years. Neal v. Gilmore, 141
re-ennets See. 22 of Ch. I of Act 243 of 1881, Atich, 519, 526, 10+ N~W. 609,

bemg How, 18357;—C. L. 07, 4062, DISCONTINUANCE: Poblie highway bor-
SCOPE: The faet thpt no part of a highway | déring upon or kdjacent to any laKe or stream,
wuy opened and worked £vithin four yonrs ufter | see Act 841 of 1927, being Compilers' § 3950
being lﬂil}:hnul}:ﬂdgea nn% prevent thde eagahliuzib- ot seqg.
ment of ] Lhway ¥ Gder under e, ), g . ’
but would merely requlre a wser of ten yeurs 1&%‘%‘{?&& OF PLAT: See Compilers’ § §
3889 New highway; damages. Sre. 22, If any disconlinued highway shall
be upon lands through which a new highway shall be laid out, the same may
be taken into consideration in estimating the damages sustained by the owner
of such lands; and in like manner the benefits aceruing to ownere of lands
by reason of laying ont or altering any highway skhall be taken into consider-
ation.

BISTORY: C. L. 15 4318, This sectlon re- | highway was lold owt. Twp, of Cogter v. Daw-

enacts Bea. 28 of Ch. T of Ack 243 of 1861, belng son, 178 Mieh., 567, 271, 144 N. W. 862,

Fow. 1318:—C. L. ™07, 4064, hi’l‘tllﬂa aectiuél is ?lot appltca(ﬁle to ﬁward in
COMEPBNSATION: The valne of what owi- rhway congemnation proceedings. oeTE v,

er retzins plus the damoges swarded should | Drelascher, 251 Mich. 317, 20¢ N. W. 112,

egual the wvaine of his property before the

3940 Award; tender, deposit with elerk, tax levy. Bmc. 24, "When any
damsges may be awarded under the provisions of this chapter in consequence
of laying out or altering any highway, before such highway shall be opencd,
the amount of such damages shall be pald or tendered to the person or per-
sons entitled thereto, or an order on the treasurer of the proper township,
city or village, for the amount of such damages, shall be delivered or tendered
to such person or persons, and if the owner of any lands upon which any
damages may be awarded be unknown, and suck lands be not oceupied, an
order for the amount thereof shall be drawn upon the townehip {reasurer and
deposited with the township eclerk, payable to the owner of the deseription

| TSI i

—— T T T

———
————
j—

.. ST .




——————

JEUR——

QU U0 [P UIMIOPURQT §11 407 SU0SERTI 94) JO TBIDSI Jordq ¥ puw uonwsdds
913 Tl PAqradsep Leagdng oyl Jo uordrmsap $17INI0T UB UTEIUOD O) O5T}ON TINE
‘L1oned yous up parsrgud s1 aadudysdu YoRs 0T YUY} 9952 YHAS UT PO[Y JIABpYIT
£q readde o) aprm aq TIEYS T 807U ‘A30N03 PlEs U POIBTLOLR PUv poyuTad
TpdedSAeT B UL ‘Syess 2ATESa00LS [¢] 20Mn] J0F A994 UDEO UI 20UO U Vi) Sug
-gsrqnd £q woatd ag preqs wosIoul SuLiedy jo awit oy pue woneordde yous jo
fouapued oy jo svnjox  -uoneondde yons Juirg jo ojep el woay sfep [oz]
Syanp weq) s¥9) 04 jou [TOYR WA ‘wodaony Sulnieoy jo £op B ULy W0 uE
exem oy edpul 1insrp Swrprsead ey Jo £3up 2yl og ey 31 wogwopdde gons jo
durpy oy wodfy g '0ZE  'SOI00TW JO SM[Y PUE Jeuwretn {Jurresy ‘vmrey Zogw
FumdiE oy szosod
3ty 70 aa0w 10 { ] vuo Lo poyrroa 2q eys nouusTiddy YOTUA ‘10J330Y] SUOSTAX
) 4 J0RE0) ‘PoasiTE 10 PIRUNEOISID ‘poucpurge 3 o3 pesodold Leayldy
oy 70 uondriosep 9 wanpdE UL ‘98D 2yl JO SOOUBISWROID aernarlaed ag) yiio)
Juryes ‘paywoo] 81 Loyl UORS [RIUA ur £}UNCD SU} 10J fanes JIWILD.AY) 0]
apru 2q Treys ‘porunys st Leandy yons gora wr 40 10 ofwpma ‘digsuaog agy
30 5aEpIOYSNyy [4] wosos wwyqy ssor jou £g ponds uorpesride we ‘4110 10 efmya
‘drygano) Ame Jo sopjuee)ne Jo Ajtegine oijgud pres oyp L£q Usyw) 99 ([BHs
woyor Juk adofeq ‘monjses Fuppesead ey ur pavopuam Lemydng orqnd Luv yo
9SITOD N[} J3J[B IO BUULUCHSTP “WopUBqB 0} SIS0P [[BYF 9)BI8 ST Bl L0 J0
agerTra ‘diysuscy £ue jo SLRATNFET 9F) AC nontpsianl Supary S[EISEHO J6 (BRI
-0 9T) 8M0usgAL ‘g 'omy  sIspronsery Lq peusts moviworidde fowmeg  Tasg
‘popracad J2)IRTTOIRT BT JoUuewr 24y} ur pajew)rs #v LeaySiy yous
WoTua TT LIUNOD BYI JO JJN0D JTNOID oyl LG OPELN ULDY DATY [[TYH SUWIES B3
FUZUOTIUE J0pI0 Re (YU ‘9w)s s1q) wl 48[rs pyvodaooar Jo L3 ‘doys
-uAol AUt JO [0 J0 RIYJ0 Kuu JO UOVIPE J0 J9PI0 oyl Lq DONTLUOISID
ag uYs ‘weans {ov Jo Idies [muad xo e¥el v ucdn Huropreq o8 Lvayfy
yaas Jo uorpiod Aoz Jou ‘mmans Lue SaEvead I0 ‘wsanys £uw JO 9RINOD [BIAURSD
o3 a0 ‘oxer Luw oy juaoe{pe st Io ‘wodn sIeploq Worgs Lusmwdry orgqnd ox
T NOLIDWE  'OTUBNUHMUOISID ‘GrERr)s X0 oyl U0 SuLreptoq AEMUSTH 0o

Jgonus wobwogy Jo o0y oy fo sidoad ey g

"TOAIIT]
SPTUL SIBDIO JO MITAIX I0J DPOYIEW Y] PUB ‘LIR00 TONS Ui AULIEsy Jo
PO B PUB “I0oaay) wonuardde jo vonou v 107 aplaord o) pEu {pojenis
a1 Azaydng pres iPDrya oy £Junos 2gy jo 12u00 M0I1 93 £q Joasoy) (escadde
sy} Ioe Trrun ‘L Io aderpa ‘diysumol £ug Jo senpuromyne opgnd oyl £q
‘mrans Aur Jo 98IN00 RIS 10 oxe| v uodn Surproq Jo ‘LemySTy B (pos
Jo worrrod Luw Jo svmoo 9} X0 ‘mrealys LuB O ORINO0D [eIaUed 9y} 03 IO ‘DB
Lue 01 juaselpe 81 Jo ‘uodn septoq yorgs Lxaydny orqod Lus o osinod
Y} FO WORBLAR IO TOTPENUIIECIRID “JToWUOPUBGE 97l jusasid o} IOV NV

g dog uer fees td ‘6T ‘TS 10V

-0jatety} sopeordde oty Jupaoadwmr yoF pus

‘omes 9y3 Jo 0o Jurmwap pur Surnmoyyfrens ‘Summedesep ‘Burmepim syl aoj aq
eys sfes-aarta gons vodn Juads sfowew (Y ¢ O8]  seInpusdxXdT  £FGE

'SIOTIIBID Hons aryja sdes

-gdry JOM)0 BYL 8dR BB JUSIXS SWUS 01} 0) ‘Uisden] sABAYSY JO UOLBLIERoD

pue jusumdscrdmy oqy Jof ®oxy: Leagiig funod pus digsuwao) JOTISIP 9y

IO SIURLIG S) 0 PITITIER PUT ‘pPAysaol yorga uy £unco pus 'drysuaod o) jo

wWasss fesgEy o) Jo jaud € 99 0] POTERI] o TBUS ‘pafasiany usUA ‘sfemudig
oqud yorgy ‘g comgy  cgexes Aemidtg Jo qusueq 04 DPojipiwe louey RF6E

‘aywE By

70 ssw[ Lvagdng Telomed oW JO R}yOUL] Y} O PATINTR pUE ‘SPUB] YOBS JO

90883 40 suowno oy Lq ‘gong se esn snqud oyl o) pajeatpep JT ‘edeaydny

osrqud 3¢ o1 posvpap £qeJeY aIv ‘vpun] pamoOp-Iosc J[o dweas 9)B1S YINS U0

2.1 SIVMHEOTH g8 'ud 1962 §

INd-O-




H ¥
I
i
s _~ - a "papmadxa Eunnou..a
M { gaduya Xl AL ELRT
it e b S| o s s
* _u ) o o cmﬂaﬂqd._w AALVIOIIODNIN noﬁ:am_nnw ..m_..“smwuokn xU) .mwﬁw_.
a 50 BNOIEO QAZIVIZ NI BLOLCHARI s tsremod  ‘RAQjup  CBISDRIDAN
, it Juwpndoad ‘SIBTARIBYY  TLGE | ¢ BOBLIHA ariodIopuiun Hin]hal
b § "GO BT -BIP Gl aIwgipusdxs xwy apxios prow  HGE
__ ! ‘0BNU0y  Smpivaz  fuopusoodmod TEU) CSAIPHAAEd paipry b AoukSixnr  £oge
) . ‘TONTAWALS  10U0TSFIIOOoD ARAHELY *xB) jo gopmdprjun ui plrog
T H spagsRanlmy edplawd Lq quswasoximy  gpgg | Argsusmol Jo damod durmoizen sy Fioe
i v 1 MA0M X0 WOPBOUTIHOD  FLGE BIMODAL ¢ IOTIY .
R _F “Aawgane Gayedod ! eeypluIny, AGE | 00 pur £48{ {a0%AIddRS POpPIDMSICT .
| i Aypuuad fompduing Jo wIpA | UOTEA sfupavetad 30 Ldud DOgILoR 19WBE  TOGE
3 i “ ~1adug ‘Oo7)PnlsneD L EIRIIUG) ooy ~ISUOTY
-dopw ‘suR(d ! £3AINF ! S)TRWDACIAUED 0108 | -STWROZ pae nreq digsumol Jo Uor)
I *Idiks =0T 'DJ0A O) SIGJ0R[B JO BINIIVY IWVY  0OGE
§ -I0AC  “IOUOISETEWON  :mopusuadinog  GOGE ~Hureatr dijsusac}
: ‘Iguors 70 UQ[DUIELIRD sexml  LUMUSIE ORg
3 ] -SGWICD SB Jo® O] IDOSIDAO0 [AJUBORA BOGE Jeae 'AUTEp [AWES  Bugf
“ *pliby B0 JO WOFIwIBA ANE
! SALdfRl aous |uwonerdmodr Jo dwp wod 9 07 SIN[EF O HIEDIU0R PHuned
¥ v laanerayedd saafudxwy !yaoem djudoy  roge | -0v mnuUUT SJavomsimmios dREUMOL  Loag
_. ‘soamgrpasdss siuuiRs “UQQ UM { Xu7 jOow
% ! -5 Jedaxr 01 0P {IouomEsimao]  guee | -sscadmy femmldny ;xm) Jwdad DU gogR
d . ‘nonsodsip ‘uony “rag
. -08[[00 . ‘Afeumom PJEAR 8T8 fein) HAMOJEOT RAVAIIDIH NOA HAXV,
i -1paedx? ‘pony jusweroldmIf LIMUITH  uoGe TT YEIIVID
1 “DER (10D} MV AVAIMH WHENED
\ :
' !
Hig . S -
1 - "BHTOE PV OEEG ‘D eRgT WV I XMOLEIH
. N ) "WRALE Aun 30 ISIN0D TRI9uSd 01} J0 ayur Luv JO JIOVN S| JO SpoI
| _v (g] say urmppa Juid] fpooroqy woppred g0 “Lwavgliy Aow apapur 0] PIULISTOD By
PGS ‘Miaaay posn st JudsB[pe, wiy) NLL ') edy  ‘peugep JUa0slpy  cdap
! ) | +bas 33 70T § L8A01dUI0]) 998 FIUVIOLLBHD
1 _ " LIH0Y FIODLID

a1} 30 spuswdpul Jo raeactimeo Lg mo1aed 10] AT A4 poplA0Id MUUEH SWRS
oyl UL 94 [IBY§ uoalsyj sBurpesvo.d a9y PUT JOPIC YINS §O IR 2Y] MMOIf
1 1Hhh gfrp {01] =93 wipiTa ‘ayenite sT AeamygSig yons YoRps ur adeqia lo £ 87 Jo
JOIYJO JA[IUODNS JAIpD 2o jwopmsoxd ‘aofem ayy xo drgswaol oyl 1o dosptadns
ng pue wouwsijdde ions Hupprm suoslad eyl wodn PIAdIs Bg [[TUS ADIAD
J0] woprroriddy Yoms Jo #oToyx o ARuI B2 91} 8% ‘910 40 afeqa ‘digsuao)
wone jo sodedye) Lue jo vorenidde uvodn TTeIoT}IR0 A meTABd 0} jasiqne aq
Heys wagsyy sduipsanord AT, G puy  LIRIONLMO LG MarAal {smIey  $4ES
‘IO BUIULIDLRD TIUS
{ A LA B0QUPIOVNT TI JIR00 DQY O PIODSJ PY} Ul RAIIIUD DUV IPU o ey JapIo
TC ‘PIYBRIIGEIFD TN} 8T UITIDI PInoys joassy] jand Luw ao fesagfiy pons e
| janca ay} o0} Izaddu yeys 17} Io ‘wonywoiiddu fons wr aop pedmad sy ‘asinod
' §11 0} 58 PaJale 10 pOnULuods[p ‘pauopuzqe oy Leagdiy yone ey arpqud
i 9T} 3O DIBITOA DAL ISDINUL 180Q BN I0] LIBSSANOU ST 11 TV} PUT ‘0)AI0Y] UOT}
% -23[go 91qTNOSTRL OU SI 8lay} JuY3 1I203 oy} of dwadde LTA0)0RISTIOS 1S 1 JT
pue ‘uopnuoridde yous ur payEIslur sucsrd J0 wosad fue pus sauerjrad oy
! jo gaed am) wo uwaye} o (Teys Awomiikd} ‘I00.) JMPWUWANGIPE ST o uOLBI
-tjdde gqons yo Suiaeay Jo Lwp oY) wod) CF 0@y I0pJO 4In00 lowmeg  £48C
. "Autaeoy Jo oyep
oYl S10JDq PSATD DIVE LI Pojy oy TrUYS AoIades puu Junsod ‘monuatiqud yans
L s 10 JuaBppiE £q Joox ] MO0y} Seiwdy aoj Paxy ajep 9 daujagq LD [9z]
Luaay 9sa) v ‘paysuns sp Leagdny Ypus gorga Uy aea 10 £330 ‘duysomoy
! 3Y) JO AP0 BATIODAXD FNYD 40 luaplsaxd ‘zofvwi aq} o diysuaol Jyl JO IOSTA
i -apdus o} wodn poarss Aegosdod ag JTwys JOOIOYL Ad0d T DUL ‘U0IIIN]) Poxy
Suaway go ojop oyl adcfeq sdep [og] Aruasny gsvey 3v ‘pajungs st Avandiyg
ous garga ur ofea 30 £ ‘digsnao} syl ur sooerd arqqod 3sewm e jo [g]
aaaq3 wr dn pased ag osTe Teys 90T3ou Ypoe jo £dod ¥ -uopeId)[B I0 Bauk

%eBe § SRVELLE O SEIVL NO SXVAIIOIT 824t

T o

F -ai0T00 7 £ T0Z/T2/A-Skeaddy Jo 1inod tebiauaLAQ.ga A [[3D3Y




LLJ
T
=
T
><

INd 0T:90:¥ ¥T102/T2/T Sleaddy Jo 1unoD uebiydiN A a3AIFDIY



Volume I - Page 26

Ordinaice R, 18 - .
~ Ordinance No. 18 —Protecting Public Streefs and Public Places

An Ordinance to protect the sirests and public places from obstructions, incumbranice, private
- appropriation and other encroachmeunts. - : o

The Village of Beulah Ordains: . =

Section 1. That Lake Street, Benzie Court, Court Place, Benlah Land Diive, Lake View
Birive, Highland Drive and agy an all streets, alleys, pazks and other public places fn Crystal City and
Beulah Viesw Resort, according 1o the recorded plat, thereof, are hereby designated and declared to
be streets, alleys, patks and public places in and of the Village of Beulah, Benzie County, Michigag,
used, accepted and adopted by said Village, subject to the jurisdiction of said Village and full conzol
of said Village for the use and convenience of the public.

s Section 2.  'That said Streets, alleys, parks, and other public places so dedicated, accepted

A_and acquired by said Village and within the corporate limits thereof are, apd are declared to be the

o property of said Village and the President and Marshal of sai¢ Village are severally chazrged with the

— duty of protecting the rights of the Village therecn.

@ .

O Section 3. That no person, fitm or corporation shall make any excavation in, or place amy
obsiracHon or encumbrance in or dig or tear up any soil or tiif, or otherwise distnrtr the condition of -

8 any of the streets, alleys or public places in said Village except as herein provided. ’

Section 4.  That no person, firt or corporation shall erect, construct, maintaim or cantinue
(N any building, structure, monuments, fences, boulders, rock gardens, or @my signs or placards
— voncerning the use of said streets and public places, or plant any gardens, lawns, grass, trees,
U shrubbery or do any act therein for their private use or enjoyment without first hﬁviaag applied for
and obtained a permit or kicense from the Common Council of said Village in writing signeit by the

&Clerk of said Village showing, defining and limiting applicant use of said street or public piace.

E Section 5.  That fhis Ordinance shall not be construed fo apply to any persom Or Persoms,
O owning any of the properfy abutfing or any of said streets devoted fo residences and not af the time
E being used for public travel, who shall have applied for and obtained said permit or Hcense so 1o do,
8 who shall at their own expense improve, beautify, and care for said licensed spaces for the pefiod net _
O zequired by the Village for public travel and who shall plant lawns and keep same trimmed and
mowed or/and plant trees or shrubbery and orrament said spaces and who shall in no way assert any
Sownership fiereto, or do any act inconsistent with the full rights of said Village in said streets as
'= public highway, and said spaces so licensed while not used as public highways, for the purposes of this
'O Ordinance shall be deemed parks and any molestation, defacement, or injury to the ﬁi{pfb;rements in
= said licensed spaces wrongfnlly or unnecessarily done by any person shall be a violation of this
Bﬂrdﬁla;ﬂee. A

0 Section 6.  Amy person or persons violating any of the provisions of this Ordinamce shall on
LU eomviction thereof, be prnished by a fine of not to exceed $50.00 and the cost of prosecution or by
~ ismprisonment in the \County jail for a term of not fo exceed 90 days or both, such fine and

LL| jmprisonment in the discrefion of the Court.

W .
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