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STATEMENT OF APPELLATE JURISDICTION

On May 9, 2012, tins Court granted Respondents-Appellants'Macomb Count1,

Ivlacomb Countv Road Commission, and ihc 16"'udicial Circuit Court. collccttveh

"respondents") application for leave to appeal a Scptembci 20. 2011, decision from the Court

o!'ppeal~

(Docket No 2964961. The Court of Appeals decision aftirmed the Michigtui

L'mployinent Relations Cormnission's ("MEItC") .lanuary 25, 2010, decision and otdet

Accordmglv, this Coul't has Juiisdiction pursuant to MCR 7 301(A)(2) and MCR 7,302(H)(3)



STATEMENT OF THE QUESTION PRESENTED

Did the Court of Appeals properly apply the holding of Port
tturon Ett Ass'!r v Port H!tron droit Scltrml Dt'st, 452 %1ich 309;
550 N%2d 228 (1990h when it concluded that the parties
intended to modify the collectii e bargaining agreement by usc
of the 100'/0 female I 0"/0 male mortalits'ablesg

Chaiging Parties-Appellces ansuer "Yes"

Respondents-Appellants ansivci; "No "

Amici answer '"No

'he

Court of Appeals ansv ered "Yes."

The Michigan Employment Relations Commission answered.
-'Ycs '



STATEMENT OF I%i'TEREST

The Michigan Municipal League, the "vlichiga» Townships Association, the

Miclugan Associahon of Counties, and the Public Corporation Law Section of th» State

Bar of Michigal'i ari alnicl in this case,

The Miclugan X'Iunlclpal League Is a non-pi'ohit Michigan corporation whose

purpose is the improvement of mumcipal government and administration through

cooperative effort. Its membership is comprised of hundreds of Michigan cities and

villages, many of which are also members of the Michigan Municipal I.eague I egal

Defense Fund. The Michigan Municipal League operates the Legal Defense Fund

through a board of directors', which is broadly representative of its members. Thc

purpose of the Legal Defense Fund is to represent the member cities and villages m

litigation of statewide significance.

The Michigan Townships Association is a Michigan non-profit corporation

whose membership consists of in excess of 1,230 townships ivithm the State ot Michigan

The 2012-2013 Board of Directors of the Legal Defense Fund are. Randall L.
Brown, Chair, City Attorney, Portage; Lori Gngg Bluhm, Vice-Chair, City Attorney,

Troy, Stephen P. Postema, Immediate Past-Chair, City Attorney, Ann Arbor; Eric D,

Vhlliams, City Attorney, Big Rapids; Clyde J. Robinson, City Attorney, Kalamazoo,

James O. Branson, City Attorney, Midland; James J. Murray, City Attorney, Boyne City
and Petoskey; Robert J. Jamo, City Attorney, Menominee; John C. Schner, City

Attorney, Muskegon; Thomas R. Schultz, City Attorney, Farmington and Novi; Karen

Malewski, Mayor, Hamtramck, Michigan Mumcipal League President, Daniel P.
Gilmartin, Executive Director and CEO of Michigan Municipal League; and IVrlliam C.
Mathewson, General Counsel, Michigan Municipal League, and Fund Administratoi



(includuig both general law and charter townships) joined together for the purpose of

providing education, exchange of mformation, and guidance to and among township

officials to enhance the more efficient and knowledgeable administration of township

government services under the lav:s and stahites of the State of Michigan

The Michigan Association of Counties vvas formed ua 1898 to advocate for the

mterests of Michigan's county governments. MAC is a non-partisan, non-proht

organization which advances education, commumcation, and cooperation among

county government officials in the state of lv1ichigan. MAC is the counties'oice at the

State Capitol, providmg legislative support on key issues affecting counties. MAC also

provides the full spectrum of association services that distribute important pubhc

information to its members. MAC offers members educational programs, legislative

representation, local workshops, conferences, and weekly legislativi. communications to

keep members up to date on the latest events that affect county governments. MAC's

16-member board is the association's decision-making body, ivhich acts on

recommendations of MAC committees The committees are charged with

recommending policy for the association on legislative issues and developing political

platforms that explain MAC's positions on important legislative issues

The Public Corporation Law Section of the State Bar of Michigan studies laws

and procedures relatmg to public lav" as they affect the activities of government

corporations, agencies, departments and boards, mcluding townships, counties,



villages, cihes, schools, and charter or special authorities. The PCLS also seeks to

promote the fair and lust administration of public law; study, report upon, and

recommend necessary legislation, and promote the legal education of members of the

bar and the public concerning pubhc law. To this end, the PCLS sponsors meetings and

conferences, and distributes pamphlets and brochures. The PCLS also prepares,

sponsors, and publishes legal ivritings ui the field; and files amicus cunae briefs m cases

mvolving issues signihcant to public corporations in Michigan. 2

Amici's interest m this case is two-told Amici first seek to ensure the uategnty of

contracts negotiated with public employee unions and urge this Court to affirm thc

analysis set forth in Pert Huron for deahng with claims of unfair labor practices. Port

Huron mstructs that an employer has fulfilled its statutory duty to bargain when a

sublect is covered in a collective bargaimng agreement. Any disputes with respect to

such covered subjects are dealt with through the grievance system and arbitration If a

The Pubhc Corporation Law Section is not the State Bar of Michigan itself, but
rather a Section which members of the State Bar choose voluntarily to loin, based on
common professional interest. The position expressed is that of the Public Corporation
Law Section only and is not the position of the State Bar of Michigan. To date, the State
Bar of Michigan does not have a position on this matter The total membership for the
Public Corporation Law Section is 637. The Section Council of the State Bar of Michigan
Public Corporation Law Section consists of 21 elected members. The Public
Corporation Laiv Section adopted the position after discussion and vote. Sixteen
members of the Section Council ivere present at the June 22, 2012, meeting at ivhich this
item ivas presented for consideration The number ivho voted in favor of this position
was 15. The number who voted opposed to this position divas 0. The number v'ho
abstained from vote was 1.

vi i 1



claim is made that a past practice has somehow altered express contract language, the

party challenging the language must meet a high burden of proof and show that the

parties knowingly, voluntarily, and mutually agreed to new obhgations. "Once the

employer has fulfilled its duty to bargaiin, It has a Iaght to rely on the agreement

Poi t f furca Dd Ass'ii v Port Hai'ou Area Scliriiil Dist, 452 Xhch 3Q9, 327, 550 Xyv'2d 228

(1996l.

Amici are also interested in the specific outcome of this case. Here, the Court of

Appeals found ambiguous several collective bargaming agreements that expressly

provide for an independent retirement commission to determine the actuarial

assumptions used to calculate optional retirement benefits that are required to be the

actuarial equivalent of straight hfe benefits, The Court of Appeals rested its decision on

the dubious conclusions that "actuaiaal equivalent." does not mean equal, and that the

parties herein intended to give one group of retirees a greater benefit than a similarly

situated group.

Several state statutes that address public employee retirement systems, and

undoubtedly, countless collective bargaimng agreements, use the term "actuarial

equivaient" v. ith the goal of treating retirees equitably The Court of Appeals ruhng

ivill have a destabihzing et'feet on retiree benefits and will make it difficult for pubhc

employers to efficiently maintain retirement systems and ensure their solvency



STATEMENT OF FACTS

Amici curiae rely upon thc statement of tacts set forth in respondents'rief on



STANDARD OF REVIEW

The MERC's factual findings are cnnclusive if supported by competent, matenal,

and substantial evidence on the record considered as a whole. Qsuui o Pollci* Officers

Lobor Council, 456 Mich 478, 481, 572 NK2d 641 (1998), quoting Port Ffii i ou Ed As. 'u

i.'ort

Hruoi: Area School Dist, 452 Mich 309, 322; 550 NVV2d 228 (1996) Review nf factual

fmdings of the cnmmissinn must be undertaken with sensitivity and due deterencc

must be accorded to administrative expertise Gogebic Cmtid CoH Michigan Ed Support

Pers Ass'n v Gogebic Cntt)3 Coll, 246 iVbch App 342, 348-49; 632 NtV2d 517 (2001).

Reviewing courts should not mvade the exclusive fact-findmg province of

administrative agencies by displacing an agency's choice between tivo reasonably

differmg viev s of the evidence (ld. at 349). Regarding questinns nt law, hoivevcr, an

appellate court v"ill set aside a legal ruling by the MERC if it violates the constitution or

a statute, nr if the ruling is affected by a substantial and material errnr of laiv, (ld ).



ARGUMENT I

The Court Of Appeals Did Not Properly Apply The Holding Of
Port flnroii When It Concluded 'That The Parties Intended To
Modify The Collective Bargaining Agreements By Use Of The
100"/0 Female / 0 0 Male Mortality Tables Because The Agreements
Expressly Stated That Optional Retirement Benefits Were To Be
The Actuarial Equivalent Of A Straight Life Benefit And, By
Incorporating The Macomb County Retirement Ordinance, The
Agreements Allowed For The Commission To Change Actuarial
Assumptions When Needed.

A. Port Hiiron does not require a party to bargain over a subject covered by a
collective bargaining agreement.

Port Huron addressed a situahon analogous to the one presented in this case and

articulated a framework for addressmg claims ot unfair labor practices that is designed

to protect the collective bargaining process and ensure the sanctity of contract. In Port

Huron, the Port Huron Education Association and the Port Huron Area School District

entered into a collective bargaimng agreement which provided that health insurance

benefits would be prorated for teachers ivho work less than a full year. Port Huron, 452

Mich at 312. Despite this provision, t'rom the 1983-1984 school year on, the distnct

failed to prorate insurance benefits for midyear hires {Id at p 313).

Dunng the 1987-88 school year, the district hired an "unusuaLly large" number of

midyear hires, ivluch caused the distnct "to reexamine the agreement and notice the

proration provision." Port Huron, 452 Mich at 313. The distnct subsequently notified

the new teachers that, in accordance with the agreement, benefits would be prorated



(ld ) As in this case, the association demanded that the distnct bargam beiore eniorcmg

the proration provision, but unhke the umons here, also filed a grievance. (Id, at 313 )

VVhen the association was unsuccessful m the hrst two stages of the gnevance process, it

v, ithdrew the grievance before arbitration and then filed an unfair labor practice charge,

alleging that the district refused to bargain in violation of iMCL 423 210(l)(e)'f the

Pubhc Employees Relations Act (PEPxA). (Id. at 313-314).

The first time the MERC heard the case it concluded that payment ofmsurance

benefits for an entire summer before reexamining the agreement created a term

of'mployment

and that "the district had a dutv to bargain because the proration language

m the agreement was ambiguous and therefore did not amount to a waiver by the

association of its right to bargain." Port Huron, 452 at 315. The Court ot Appeals

affirmed the MERC's ruling but this Court vacated that decision and remanded to the

MERC for further consideration of the proration language ua light of another paragraph

ot the agreement which addressed proration. (Id. at 316), The MERC then concluded

that this paragraph removed any ambiguity in the collective bargaining agreement.

In hearing the district's subsequent appeal, this Court explained that the

statutory duty to bargain over "ivages, hours, and other terms and conditions of

MCL 423.210 provides that (1) lt shall be unlawful for a public employer or an

officer or agent of a pubhc employer ...(e) to refuse to bargain collectively with the

representatives of its pubhc employees, subject to the provisions of section 11.



employmcnt., .'ursuant to MCL 423.215(1),may be fulfilled by 'ncgotiahng l'or a

provision in the collective bargainmg agreement that fixes the parties'ights and

forecloses further mandatory bargaining,...'" (Id at 3'l8, quoting Locril Union No 4, Ini'I

I)rotherhoorf of Electrical Workers v NI RB, 927 F2d 635 (DCCA 1991)). In such a situation,

"the matter is 'covered by'he agreement." (Id ).

This Court went on to explain that, "[a]lternately, the employer may be treed

from its duty to bargain if the umon has waived its nght to demand bargaining." Port

Huron, 452 Mich at 318, Thus, a "two step analysis" exists for determining whether an

employer must bargain before altenng a mandatory subject of bargaining." (Id.). Tire

analysis entails asking whether the issue the union seeks to negotiate is "covered by" or

"contamed in" the collective bargaining agreement, and, if noh did the umon somehow

relinquish its nght to bargain2 (Id. at 318-319, citing Dcp 9 of Narqf v Federal Labor

Relritions Authorit)I, 247, 962 F 2d 48 (DCCA 1992)). In Port Huron, this Court plainly

stated that, "[i]fthe term or condition m dispute is 'covered'y the agreement, the

details and enforceability of the provision are left to arbitrahon." (Id at 321)

Accordingly, when a term is covered by the collective bargaining agreement, the

analysis stops and the IvlERC should noi go on to consider whether there was a ~waiver.

"[W]here the matter is covered by the collective bargaining agreement, the union has

exercised its bargammg nght and the question of waiver is irrelevant "
(Irf. at 319),



In Port I ful'on, this Court affirmed the iVIERC's findmg that the proration

language at issue was unambiguous as a matter of laiv (M, at 323) ln this case, as

explamed in respondents'rief, each collective bargaining agreemcnt ("CI3A") contams

an express formula for calculating a straight life retirement benefit, but with respect to

the optional benefits at issue here, each agreement provided that it would folloiv the

Macomb County Retirement Orduaance ("retnement orduaance") and the agreements

specifically mcorporated the ordmance by reference. (Respondents'pp 237a (Art

26A); 251a (Art 19A); 258a (Art 29A); 245a, 246a). The retirement ordmance provides

that the retiree may choose an optional form of payment v.hich is the "actuarial

equivalent" of the straight hfe retirement allowance. (Irf at 65a)

The ordmance further provides that the retirement commission is vested with

"the general adininistration, management and responsibility for the proper operation of

the Retirement System, and for construing and making effective the provisions of this

Ordinance." (Respondents'pp 55a). The commission is the trustee of the retirement

system. (Id at 74a). Specifically, "[t]he Retirement Commission shall from time to time

adopt such mortahty and other tables, and a rate or rates of regular interest, as are

necessary in the Retirement System on an actuarial basis "
(ld, at 59a). 'I hus, ivhen the

retirement commission learned in 2006 that the optional benefits were not actuanally

equivalent to the straight Irfe retirement benefit, it had both the povver and duty, as

provided for in the ordmance and as uicorporated mto the CIIAs, to adlust the mortality



table fi om the 100"/() female assumption to thc 60"i() male / 40"/o female assumption. I'lle

CBAs clearly provide that the retirement ordinance controls with respect to actuarial

assumptions, and any disagreement with the ordinance's mandate of actuanal

equivalence and the methods used to ensure it are subject to the grievance process and

c1rbitl ation. "Ihe MVIIC does not mvolve itself with contract interpietation ivhen the

agreement provides a grievance pnicess tliat culminates in arbitration." Pai t Hi) rt)u, 452

Mich at 321

B. In this case, the Court of Appeals erred in finding that the past practice of
using the 1005/o female table modified the agreements based on the alleged

ambiguity of the term "actuarial equivalent."

Pert Huron affirmed the general principle that a past practice may create a term

or condition of employment that cannot be altered unilaterally absent negotiation. Port

Hii rnn, 452 Mich at 325. Where the collective bargaining agreeinent is ambiguous or

silent on the sublect for which the past practice has developed, there need only be "tacit

agreement that the practice would continue." (Id.}. In such a situation, proof of mutual

acceptance may arise by inference from the circumstances. (Id at 328}. But ivhere

unambiguous language in the agreement allegedly conflicts with the past practice of the

parties, as i!a th!s case, Port Huron mandates a higher standard of proot. (Id). at 328}

"'Ihe unambiguous language controls unless the past practice is so widely

acknowledged and mutually accepted that it creates an amendment to the contract." (Id

at 329}.



Thc Court of Appeals erred in this case when, agreeing with the. MERC, it found

that the term "actuarial equivalent" is ambiguous because it is not defined m thc

Retirement Ordinance, and therefore, the past practice of the use of the IQQ 'Is female /

0'!!&& male table became a term or condition of employment under Poi t I laroii that could

not be altered unilaterally, (Respondents'pp 7a) 'I he Court found that testimony

from the charging parties'xpert on the defmition of actuanal equivalence, or lack

thereol', constituted competent, material, and substantial evidence for this conclusion.

(Id ) As pointed out in respondents'nef, however, this expert in fart testified that

"actuanally equivalent to me means equal... Identical in value." (Id, at 131a). There is

thus no support for the Court ot Appeals finding that "actuarial equivalent" is an

ambiguous term that does "not 'unambiguously'ean 'equal in value.'" (ld. at 9a).

Moreover, the failure to define a contractual term does not render a contract

ambiguous. Wells Fargo Bank, NA v Cherryland Mall Ltd Vship, 295 Mich App 99, 115;812

NW2d 799 (2011), If a term is not defined in a contract, a revieiving court should

mterpret such term ua accordance vrith its commonly used meamng. (Id.) Additionally,

terms ui a particular trade are given their natural and ordinary meaning m that trade.

(ld.) Indeed, in this case, the Court of Appeals acknowledged a Michigan Attorney

General opinion from 1981 that v, as the impetus to changing the previous practice of

using gender specific mortahty tables in calculating retirement benefits and that

addressed the concept of "actuarial equivalent." Accordmg to thc Court, the attorney



general isslled an opmion that pubhc pension systems must adopt gender-neutral

retireinent tables" (Appx 2a}. hi a footnote, the Court briefly mentioned that this

momentous opinion "discussed" the dehmtion of actuanal equivalence but "in a

different context " (Id.). The context, however, involved early renrcment benefits, and

one of the questions the opuiu&n addiessed was "Under section ( f851 1'A 156; X'ICL

46.12a], may a county pension board adopt a umsex early retirement benefit schedule

which is derived by use of a formula or approximate actuarial equivalent as opposed to

an exact actuarial equivalent method?" (OAG 1981-1982,No. 5846, January 22, 1981),

The attorney general noted that the term "actuanal equivalent" was not defmed

in the statute (OAG 1981-1982,No. 5846, January 22, 1981) The opinion then cited

Knig County Employees'ss'n u Stote Employees Retirement Booni, 54 iWash 2d 1; 336 1'2d

387, 391 (1959), wherein the Washington Supreme Court considered a statute which

defined the term "actuarial equivalent" as any "...benefit of equal value when

computed upon the basis of such mortality and other tables as may be adopted by the

retirement board." (OAG 1981-1982,Xo. 5846 January 22, 1981) The Washington

Court tound that "actuanal equivalent" clearly referred to "the mathematical

calculations to be made relative to a membi r's aci..umulated contributions —calculations

made in order to distribute those accumulated contributions on a monthly payment

basis over the remainder of his or her hfe," (ld.).



The attorney general tound that "[t]he reasomng of the Kashington Supreme

Court is helpful in determimng the meamng of 'actuanally equivalent'n 1851 I'A 156, 4

12a(1)(b)." (OAG 1981-1982,Xo 5846 January 22, 1981). According to the opmion

"'Equivalent'ay be interpreted as meamng a benefit of equal value based on

accumulah.d contributions, as actuanally determined to be paul ehgible early retirants

under the statute" (Id,), The attorney general went on to explain:

By employment of the adlective "equivalent" m the actuarial sense,
instead of "approximate", it may be concluded that the I egislature
intended that early retirement benefits be equivalent to those available to
retirants who are not early retirants. Blaclds Law Dictionary (Rev 4th Ed)
defines "equivalent" as "[e]qual in value, force, measure, volume, poiver,
and effect or having equal or corresponding import, meanuag or
sigmficance; alike, identical" [OAG, 1981-1982,No. 5846].

The attorney general then concluded that "a counby's sexuallv-neutral retirement plan

adopted under 1851 PA 156, ts 12a(1)(b)...must, in the case of early retirement, provide

for benefits which are actuarially equivalent and of equal value to those provided tor

other eligible retirants who do not retire early, based on the accumulated contnbutions

of such early retirant." (frf )

Three years later, the attorney general addressed optional retirement benefits m

the ivfunicipal Employees Retirement Svstem, which as in this case, are required to be

the actuarial equivalent of straight life benefits OAG, 1983-1984, No. 6221, April 30,

1984 The opinion noted that "[t]he establishment of optional retirement allowances is

not hmited to the MERS, and simi)ar provisions are found in the State
Employees'0



Retirement System, MCLA 38.31 et scil, and the Public School Emplovees'etirement

System, MCLA 38.1385" The opmion further observed that "the concept of 'actuarial

equivalent'as recognized in OAC« x'o 3846" and repeated the earlier discussion of

King County Fmployees'ss'n. The attorney general again concluded.

Through the use of the term "actuanal equivalent," the Legislature has
mdicated that an individual selecting a retirement option, thereby
obtauung additional benefits for a beneficiary not otherwise provided
under the straight-life retirement, shall receive a benefit of equal value.
The computation of such benefit shall be based upon mortality (age) and
other sexually neutral tables adopted by the retirement board ..The
utilization of such mortality tables in computing the actuarial equivalent is

a long recogmzed and accepted practice within the insurance industry ..
[Id.]

In addition to the attorney general's pronouncements that "actuanal equivalent"

means equal in value, the Michigan Office of Financial and Insurance Services has

further explained that "actuanal equivalent" is a "mathematical determination based on

the expectation of loss and the benefits to be paid in such an eventuality." In the Matter

of A Blue Cross BI«e Shield of Micl«gan Capital Contrihutron to Accident Fund Insurance

Company of'America, No. OFIR No. 09-015-M, 2009 WL 1360675 (Fed Cir May 8, 2009)

(attached hereto as Exhibit A). Mathematics is not sublect to interpretation and finesse.

A lournal arbcle explainmg the concept of actuanal equivalence illustrates the

point:

Actuanal calculations mvolve finding the present-day lump-sum value ot'

stream of payments to be received in the future. Actuanal calculations
can be complex in practice, but conceptually are based on lust three
factors: the length of time until payments begin, standard mortality



tables, and mterest rates An actuary might calculate, for example, that if

a m ile Participant is 53 today and is entitled to receive $1,200 per month

commencing v, hen he reaches age 63 until he dies, that stream of I'uture

pavments is "actuanallv equivalent" to having a lump sum of $73,655.87
on hand today. In other words, if the Participant had $73,655.87 on hand

today, he could invest it, collect interest until he was 65, then start

drawmg out $ 1,200 per month from age 65, and the monev would last

until the end of his life, assuming he has an average life expectancv.

Another iinportant point to remember about Actuarial Equivalence is that

two streams of future payments may be equivalent to each other. Fo:
example, the payments to a 53-year-old male Participant commencing
when he is 65 as described above might be Actuarially Equivalent to the

payment of $1,053.77per month to a female Alternate Payee who is 48

years old today v~ ith the payments to commence v;hen she is 68. [David

Clayton Carrad, QDIxO Malpractice 2.0: The!xlext Generation,

14 Ko 5 Divorce Litig 77 (May 2002).]

Agaui, "[tjwo modes of payment are actuanally equivalent when their present values

are equal under a given set of actuarial assumptions." Stephens v US Airrixiys Group, Iiic,

644 F3d 437, 440 (DC Cir 2011), cert den 132 S Ct 1857 (2012).

As alluded to in the later attorney general opinion discussed above, several

provisions of various Michigan statutes use the term "actuanal equivalent" ~ hen

addressmg retirement options and similar subjects: the Public School Employees

Retirement Act of 1979 (MCL 38.1345,38.1385,38.1408, 38.1370);Ehgible Domestic

Relations Order Act (MCL 38.1705);ivhchigan Legislative Retn ement System Act (MCL

38,1059a, 38 1058a); Judges Retirement Act of 1992 (MCL 38.2604, »MCL 38,2602, MCL

38 2506); State Employees'etirement Act (MCL 38 31, 38.49, 38.41),Fire Fighters and

Pohce Ofhcers Retirement Act (MCL 38.356);State Police Retirement Act (MCL

12



38,1613a), County Boards ot Commissioners (IvlCI 46.12a); Pubhc Employee Retirement

Benefits Forfeiture Act (MCL 38.2704); and The insurance Code of 1956 (MCL 500 4061,

ivlCL 500 603; MCL 500.4060),

Thus, should this Court leave undisturbed the Court of Appeals'ronouncement

that "actuanal equivalent" is an ambiguous term that does not necessarilv mean "equal

value," all ot these statutes and corresponding areas of the law v,»1) be uncertain and

collective bargaining agreements based thereon will be undernuned. And in this case,

because the term actuanal equivalence is not open to debate, the "[t]he unambiguous

language controLs unless the past practice is so widely acknoivledged and mutually

accepted that it creates an amendment to the contract." Port H u roti, 452 Mich at 329.

C. Parties to the collective bargaining process should be able to rely on the

analysis set forth in Port Huron, which is designed to maintain the sanctity of
contract

The analytical path set forth in Port Ffuron is crucial to protecting the integnty of

the collective bargaining process and the sanctity of contract. "Once the employer has

fulfilled its duty to bargain, it has a right to rely on the agreement as the statement of its

obligations on any topic 'covered by'he agreement." Port Huron, 452 Mich at 327.

The Port 1hi ron Court recogni ed that "[t]he heart of labor lav:," is that "[w]hen

parties bargain about a subject and memorialize the results of their negotiation m a

collective bargaining agreement, they create a set of enforceable rules —a new code of

conduct for themselves —on that sublect" Port Huron, 452 lvlich at 319, quoting Dep'f Of



iUriuy, 962 P2d at 57. "Because of the fundamental pobcv of treedom of contract, the

parties are generally trei. to agree to whatever specihc rules they like, and in most

circumstances it is beyond the competence of [labor boards] or the courts to interfere

ivith the parties'hoice." (Ii)., quoting Dcp't of Xm)6 962 F2d at 57). IVhen this Court

articulated a higher standard of proof for claims that a past practice mod~lies express

contract laiiguage, as m this case, it emphasized one of amici's main concerns, namely,

that "[a] less stnngent standard would discourage clarity in bargained terms,

destabdize unicin-management relations, and undermme the employers'ncentive to

commit to clearly delmeated obhgations." (fd at 325-26).

This Court further observed that "[aj collective bargainuag agreement, like any

other contract, is the product of informed understanding and mutual assent," and

theretore, Port Huron instructs that, "[t]orequire a party to bargain anevi before

enforcing a nght set forth in the contract requires proof that the parhes knowingly,

voluntanlv, and mutually agreed to new obligations." Port Huron, 452 Mich at 327

'I'here must be proof that the parties "had a meeting o( the minds with respect to the

new terms or conditions —intentionally choosing to relect the negohated contract and

knovvingly act m accordance witli tire past practice." (ld.).

Parties to the collective bargaining process, such as respondents and amici,

should be able to rely on this analysis in Port Huron As this Court warned, "[c]ourts,

even more than arbitrators, should be wary of raisuag the parties'ast actions to the



664; 798 NYV2d 37 (2010), Wayne County movi.*d from a flat-rate-premium structure to

an age-related premiuin structure for:ts retiree supplemental life msurance (SI.I) after

learning that the existing SLI premitmi rate of 82.36 per thousand dollars of insurance

coverage ivas insufficient. (Id, at 666-668). This change resulted in higher premiums for

older retirees (Id at 666). Upon receiving nohce of the change and choosmg to

discontinue their coverage, plaintiff retirees tiled suit. (Id. at 669). The tnal court found

that the consistent practice of providmg SLI at a flat rate premium created a reasonable

expectation that the practice would continue, and therefore, the practice was binding on

the parties (Id. at 671).

The Court of Appeals observed that the CBA's only explicit reference provided

that "'[s]upplemental life insurance is available under a group plan at the option ot the

employee.'t makes no mention of what the rate is or how it will be calculated ..
Butler, 289 lvlich App at 672. The Court noted however, that, lust as the CBA's in this

case incorporate the 'Macomb County Retirement Ordinance, the CBAs in Butler

incorporated the Wayne County Health and Welfare Benefit Plan, which specifically

stated that "[t]he rate that the employee pavs for supplemental hfe [insurance] will

increase as the employee grows older." (Id at 673). The Court ot Appeals thus correctly

concluded that, "[i]n hght of the existence of an express provision in the CBA providing

how the SLI rate will be calculated, plaintdts'llegation of a past practice prohibihng a

change from a flat-rate-premium structure is contrary to the express contract language,
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making the Port Iliirou standard the applicable standard m this case." (Id at 677), In

other words, "the union did have notice of this provision [m the Ffealth Plan[, could

have bargained to change it and, having not done so, is bound by it unless it can meet

the burden of proof for a past practice to the contrary set forth in Port Huron." (Id, at

The Court explained that the plamtiffs'ssertion that a flat-rate premium for SLI

ivas a bmding past practice, "required a shovving that plaintiffs and the county had a

meeting of the minds with respect to the flat-rate premium's existmg in perpetuity so

that there was an agreement to modify the contract" Butler, 289 Ivlich App at 680-81

(internal citations omitted). As in this case, the plaintiffs pointed to a lengthy time

penod to show that a past practice was created, because Wayne County v"aited 16 yeai s

to implement the age-rated-premium structure. (Id at 682). The Court charactenzed

this argument as "unavaihng m light of the express language in the Plan. [Wayne

County's] failure to implement the change to an age-rated-premium structure as

permitted by the Plan did not prevent them from doing so in the f'uture." (Id. at 682).

In Soutlifieid Ed Ass'n v Soufhfield Pub Sch, Ko, 240050, 2004 WL 225059 (Mich Ct

App February 5, 2004) (unpubiisheci) (attached hereto as Exhibit 8), the school

employee unions'BAs "essentially provided that in most circumstances unpaid leaves

may be granted or extended" at the school system's discretion. (Id. at 'I). It v"as

undisputed, hov'ever, that the school distnct granted all leave requests and extensions



from at least 1982 to 1998, (Id.) On July 27, 1998, the school distnct sent a memo to its

employees mtormmg them that it was changing its practice with regard to leaves of

absence The district stated that "its permissive leave pohcv v:ould be discontinued

because school enrollment ivas increasing" ivhereas m the past, leaves of absence w ere

routinely granted because unpaicl leaves helped minimize layotfs. (Id j 'I he iettei

explamed that leaves of absence and extensions would be "granted or denied as

determined by the admimstration "
(Id.) The unions fded an unfair labor practices

charge alleging that the school district unilaterally changed the leave policies (Id.).

Both the heanng referee and the MERC rejected this claim and the unions appealed.

The Court of Appeals determined that the alleged past practice ot granting all

leave requests did "not confhct with unambiguous contract provisions granting

respondent complete discretion regarding most requests." (Id. at '2). Moreover the

unions "failed to show a voluntary, knowing, and intentional agreement to modify the

contract" because "[t]he fact that respondent refrained from denying leaves or enforcing

the restnctions placed on leaves does not show that it mtended to bmd itself to an

agreement to approve all future requests "
(Id ).

Finally, as discussed in respondents'rief, in Gogebic, the collective bargaimng

agreement between the employer and the union provided that a specific insurance

carrier would be used for health and vision benefits, but with respect to dental benetits,



the agreement required only that the employer inamtain a specific level of benefits. 246

Mich App at 344. For many years, the employer used a specihc dental carrier but then

changed to a self-insured program dunng the term of the 1996-98 collective bargainmg

agreement, (Id.l Although the employer maintained the same level of dental benefits,

the uiuon contended that the employer "had an obhgation to bargain for what the

union characterizes as a unilateral, mid-term modification of the collective bargainmg

agreement." (lrl.),

The Court of Appeals agreed with the MFRC and the employer that "the

employer had no duty to bargain regarding this matter, v hich was clearly and

unambiguously covered in the collecbve bargaining agreement." (fd at 345) The Court

re)ected the union's claim that the past practice of using a specific carrier constituted an

amendment of the collective bargaining. (Id.). Cituag Port Huron, the Court observed

that the only evidence presented bv the union was that its chief negotiator expected that

a certain dental plan ~ould continue to be used. The Court concluded that such

evidence did not amount to a "meeting of the mmds" and fell "far short of

demonstrating conduct

shoveling

an unequivocal modification with 'defmite, certam,

alicl intentional tel ms, (Id at 334).

In this case, the Court of Appeals maintained that even if "actuarial equivalent"

was not ambiguous and the higher standard of proof was used, the past practice of

using the 100% female table modified the CBAs to, apparently, not require actuarial



equ&valence. {Respondents'pp 10a). In light of the fact that this actuanal assumption

pn&vides retirees choosing an optional benefit a greater retirement benefit than the

similarly situated retirees who choose a straight-life benefit, however, it strains

credulity to believe that the parties knowingly, voluntanly, and mutuallv agreed to

modify the CHAs m this way. Amici will not repeat the thorough discussion ot this

topic provided in respondents'nef except to point out that the Court of Appeals relies

on the fact that respondents were aivare, via the 1982 GRS report, that the 100% female

assumption v ould result in "an increased cost to the system," and therefore, according

to the Court of Appeals, respondents intended the unequal result. {Id.at 10a-1la), An

aidded overall cost to the system, hov&ever, does not equate to the intentional provision

of a greater benefit to one group of retirees over another,

Neither the Court of Appeals, the MERC, nor anv of the unions provided any

Justification for why it would be acceptable for the group choosing an optional

retirement plan to receive more than those choosing the straight life benefit And as

Judge Markey correctly pointed out in her dissent {Respondents'pp 18a), the enabhng

legislation for county retirement plans clearly instructs that "[a] plan adopted for the

payment of retirement benefits oi a pens&on shall grant benehts to an employee ehg&ble

for pension or retirement benefits according to a umform scale for all persons in the

same general class or classification." MCL 46 12a. Thus, it cannot seriously be argued

that the parties here mtended to provide unequal benefits to different groups of
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similarly situated rctirees in violation of express language callmg tor actuarial

equivalence among the vanous optional retirement benefits

D. The Court of Appeals'ecision endangers the solvency of retirement systems
upon which retirees depend.

As discussed above, the analytical path set forth in pert Huron ensures the

integritv of the collective bargaming process In this case specifically, proper contract

interpretation is crucial to maintainmg the solvency of the retirement system for those

who depend on it. Amia represent pubhc employers responsible for retirement

svstems overseen bv bodies similar to the commission m this case, which is the trustee

of the iMacomb County retirement system. (Respondents'pp 74a). A trustee's failure

to monitor a fund's solvency constitutes a breach of fiihiciary duroc Liss v Sriuth, 991 F

Supp at 278, 299 (SDXi'Y 1998).

It is beyond dispute that public employee pens~on systems are, m the best case

scenario, under stress "[U]nfunded state and local government pension habihties are

one of the major contributors to the fiscal cnsis." R Theodore Clark, [r, Public Sector

Collective Bargaimng at the Crossroads, 44 I.'rb Laiv 185, 210 (2012). As is of concern to

amici, "[t]he nation's largest municipal pension plans are underfunded by $874 bilhon,

or $14,000 per household in each respective town or city. Public employee health care

benefits face a similar problem" and as a result "[t]he ability of local governments,

particularly cities, to provide levels of service they do noiv is threatened by this

liability." Richard W. Trotter, Running on Empty: Municipal Insolvency and Re)ection
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of Collective Bargaining Agreements in Chapter 9 Bankruptcy, 36 S III.U I J 45, 50-51

(2011). At the state level, it is widely recognized that many "pubhc employee pension

svstcms are severelv undr rfunded." Gavin Reinke, When A I'romise lsn't A Promise

Pubhc Employers'bility to Alter Pension Plans of Retirecl Employees, 64 Vand 1. Rev

1673, 1675 (2011). Although the causes of tire current pension crisis are complex, a

recent report from the Pevv Center on the States identified structural problems with

retirement plans as one of the four ma)or causes. (Id.).

It is also ivorth noting that "retirees are not bargaining-unit members and,

theref'ore, fall outside the labor-management relationship." Butler v Wayne Co, 289 viich

App 664, 675; 798 NW2d 37 (2010), app den 488 %lich 1054 (2011). However, a retiree's

contractual rights vest at the time of retuement. Should an actuarial assumption need

to be negotiated, a retiree's interest ~ould not be represented. In this case., the

contractual nghts of the Ivlacomb Coun'etirees at the time of retirement provided for

actuarially equivalent benefits to be determined by an independent retirement

commission Requiring negotiation of the actuarial assumptions ivhen the need arises—

as opposed to giving such authority to an independent commission —sublects retirees to

the vvhims of the bargairiiiig plocess [W]bile local governments and employee unions

often have a mutual mcentive to work together towards a f'inancially viable plan of

compensation, concessions on either side are otten very difficult to come by given that

negotiahons are driven not only by fiscal, but political considerations as well." Richard
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W. 'I rotter, Running on Empty: Municipal Insolvency and Re)ection of Collective

Bargaining Agreements in Chapter 9 Bankruptcy, 36 S. Ill. U. L J. 45, 49 (2011)

The United States Supreme Court has articulated the pubhc pohcy objcchve

underlymg the furnishuxg of retirement benehts, which is "to prov~de assistance to aged

mdividuals who, having rendered long and valuable emplovment service, are no longer

able to labor productively." Adnan Sch Dist zi Micliigan Pah Sch Frnployees Rel Sils, 458

Mich 326, 333; 582!XN'2d 767 (1998), citing Helvering v Davis, 301 US 619, 57 S Ct 904; 81

L Ed 1307 (1937). "If employees are permitted to collect benefits from a fund to which

insufficient contnbutions have been made on their behalf, the actuarial soundness of the

plan could be threatened Such claims may not be considered alone: the rights and

interests of the other pensioners must also be taken into account." McMarl in zi Cent

States, Se & Szo Areas Pension Fand, 159 lvhch App 1, 5; 406 NYV2d 219 (1987), citing

Phillips v Kennedy, 542 F2d 52, 58 (CA 8, 1976). Therefore, amici urge this Court to

reaffirm the analysis in Port Huron because this analysis protects properly bargained

agreements such as the CBAs at issue m this case. These agreements give an

independent retirement commission the po~er to adlust actuanal assumptions, thus

ensurmg efficiency and enabling the commission to maintain lhe rehrement plan's

solvency.
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OiTice of Fmancial and Insurance Services

Department of I.abor and L'conomic Growth

State of Michigan

IN THE MATTER 01':
A BLUE CROSS BI.,UE SHIELI) OF MICIIIGAN CAPITAI, CONTRIBUTIOiN

TOACCIDENT FUND INSURAiNCE COMPAN'1'I'iXIERICA

OFIR No. 09-015-M
Circuit Court Case No. 08-917-CZ

May 8, 2o09
'I Before the Commissioner of Financial and Insurance Regulation

Issued and entered this 8th day of May 2009

Bv Ken Ross

Commissioner

ORDER

BACKGROUND

This matter comes before the Commissioner of Financial and Insurance Regulation
(Commissioner) by referral from the Ingham County Circuit Court (Case No 08-917-CZ} In
the circuit court case, thc Attorney General asserted that Blue Cross Blue Shield of Michigan
(BCBSMJ violated the Nonprorit Health Care Corporation Reform Act lAct 3501 with respect
to transactions with its subsidiary, the Accident Fund Insurance Company of America (Accident
Fund). Judge Paula Manderfield, in orders issued October 6, 2008 and January 13, 2009. dismissed
all three counts of the Attorney General's complaint.

Count II of the complaint was dismissed tt ithout preJudice and referred to the Commissioner for
resolution. In Count II, the Attorney Cieneral alleged that a $ 128 milhon capital contnbution from
BCBSM to thc Accident Fund m November 2007 was an unlav:iul subsidy that violated MCL
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550,1207(1)(x)(vi), which is Section 207(l)(x)(vi) of Act 350. The Attorney Gcnetal sought aii

otder to have the. Iunds returned to BCBSM,

On November 26. 2008, the Commissioner mct ivith attorneys reprcsentmg the Attorney Ciencral

and BCBSM to discuss the issues presented by Judge Mandcrlield's order, Smcc the parties v;erc

m apparent agreement on key facts, the Commissioner encouraged them to submit stipulated facts

Since the Accident Fund is a directly affected corporauon, the Commissioner mvited it to )om
in the inl'ormal proceedings It accepted and participated m negotiations as to stipulated facts

The three parties did not submit an agreed-upon statement of facts, but dtd submit bnel's arguutg

their positions with respect to Count II The Attorney Gieneral submitted a request I'r a stay of
the proceedmgs but, with no sufi'icient reason or authonty presented, and with the Commissioner

v, antmg to fully implement the referral, the Commissioner demed the request

The Attorney General also requested a contested case hearing if the Commissioner relied on

disputed facts (ACi Brief, p 15-18) None of the facts rehed upon in this order arc disputed facts

Whtle the Attorney General may view the $ 125 milhon capital contribuuon as tunds for thc

purchase by the Accident Fund, there were not facts presented to offset thc BCBSM position that

it made the capital contribution to strengthen the surplus of the Accident Fund m hght of the

purchase

Thus, BCBSM's characterization of the transfer m paragraph 11 of its Opcmng Brief is accepted

as true

11.On or about August 4, 2007, the BCBSM Board of Directors approved a capital contiabution

from BCBSM to Accident Fund "in an amount suflicient to msure the collective
workers'ompensation

companies are able to maintain an 'A'nsurance rating"

"2 This means that the capital contribution was for the purpose of strengthenmg surplus, and

thereby bolstering its investment m a performmg asset, and not for the purpose of subsidizing thc

Accident Fund rates or providmg operatmg funds

Fven if there were some range of dispute as to hovv the transfer should be charactenzed, there is

no authoritative source m the Insurance Code of 1956, as amended, MCL 500 100 er seq (Code)
or Act 350 requiring an evidentiary hearmg m connection tvith this decision

The Commissioner has considered the briefs of the patties, the record of the circuit court

proceedings, the records of this agencv, and the speciahzed knowledge of this agency m

tiansactions between a parent company and its msurance company subsidiary Tins order ensues
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'I'IIE CIRCUIT COURT REI ERRAL TO THE COW'Ii&1ISSIOIvER
3%AS BASED UPO3s TIIE EXPERTISE OF TFIE AGENCY

Public Act 201 of 1993 authorized BCBSM to purchase the State Accidem Fund, 0 workers
compensation msurei which, at that time, was v'holly owned by the State of Michigan In .Iunc
1991,BCHSM created the Accident Fund as a pnvatcly held stock msurance company to assume
the business of'he State Accident Vurid

In islovcmbcr 2007, BCHSM made a capital contnbution of $ 125 milhon to the Accident
Fund Shortly thereaf'ter, the Accident Fund acquired a Cahfornia vvorkers compensation msurer,
Comp%Vest Insurance Company (CompWest), by purchasing 100"&fi of the outstandmg shares

of'KI,

Inc, a Delaware holdmg company that owns 100'/0 of the shares of Comp%est 1 hc purchase
pnce was 5127 4 million The Accident I'und's purchase was completed on December 28, 2007
It is this transaction that is the sub)ect of the Attorney General's circuit court complaint

In her order of October 6, 2008, Judge Manderficld determmed 1hat Count II of the Attorney
General's complauit would be best resolved by the Commissionei. In makmg this decision, Judge
Manderfield relied on the doctrine of primaiy Junsdiction under which a court may refer a matter,
mitiated as civil litigation, to an admimstrative agency for resolution

Prnnary Junsdiction is "a flexibl doctrmc whose mvocation is largely discretionary with the tnal
Judge "rlaoeoev f'e!!Coal v Ragael'as, 84 "ivlich App 618, 667 (1978), Such a referral may be made
v;here (I) the agency has speciahzed expertise that makes it a preferable forum for resolvmg the
issue, (2) there is a need for umform resolution of the issue; and (3) there is a potential for an
adverse impact on the agency's abihty to perform its regulatory duties should the mat1er be resolved
by the coun. Rinaldo's Cons!!a!c!!o»Co v M&CJ&!Ra» JJelf 7'ele7&i!one Co. 454 Mich 65, 71 {1997)

In applymg the doctrme of pnmary Jurisdiction to the present case, Judge Manderfield stated

[Tjhe Insurance Commissioner's specialized expertise makes [OFIR] a preferable
forum for resolvmg the issue It is further a situation where Judicial resolution of
the issue may v, ell have an adverse impact on the Commissioner's performance of
his regulatory responsibilities, [Opmion and Order of October 6, 2008, p 9,]

'3 OFIR is the only state agency with regulatory authority ovei nonprofit health care corporations
such as BCHSM; v:orkers compensation insurers such as the Acciden1 Fund. and, msurance
company holdmg systems hke the BCBSM-Accident Fund arrangement It is appropnate that a
circuit court Judge refer to 1he Comnussioner civil htigation which requires extensive knowledge
of these three regulatory sublects
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Judge Manderfield mdicated in hcr order that she would likely have resolved the issue against
HCBSM However, there are at least two reiisons why Judge Manderficld's discussion of'Count Ii
m hei October 6 rulmg was not bmdmg on thc Commissionei

First, the rulmg was made only m the context of denying HCBSM's summary motion Her ortler
does not contain a fully developed analysts of the issue. Second, ii'udge Manderficltl had
mttnided her analysis to be dispositive of Count II, shc would not have referred that matter to the
Commissioner Instead, she mdicatcd that as to Count 11 she wanted the Commissioner to bnng
the specialixed knovvledge of this agency to bear on the issues

Acting pursuant to Judge Manderfield's rulmg. the Commissioner is charged with applvmg OFIII
knowledge and experuse to determine whether the $ 125 million capital contnbution violated
Section 207('l)(x)(vt) and, if so, v'hether 13CBSM must require the Accident Fund to return the
$ 125 million

AGENCY EXPERTISE I x REGULATIIXC TIIE LXSUIZMiiCE INDUS'I'RY

This agency has been rcgulatmg the busmess of msurance smce the middle of the 19 'entuiytl

The Brst Commtssioner of Insurance, Samuel H Row. assumed lus duties m 1871 I'mancial
sohdity was the order of the day, then as now There has always been a need for the professional
assessmcnt of the assets, liabihties, and financial transactions of ntsurers

As relates to tins matter, in 1912 the Legislature created, and placed under the Commissioner's
supervision, the State Accident Fund Many busmesses in need of workers compensation msurancc
were unable to secure that coverage m the private market. The State Accident Fund., as a state
owned entity, mitially served as the insurer of last resort

As thmgs evolved in the last half oi the 20 '"
century, the State Accident. Fund msured compames

that could secure coverage elsewhere, but chose to buy their insurance from the State Accident
Fund, Greater competition from private msurers dimmished the need for the State Acctdent Fund
to serve as the msurer of last resort, Increasingly, the book of business of the State Accident Fund
resembled the book of business of an ordmary msurer It was npe for conversion to a prnvatc
msurer under the authority of the 1993 Public Acts

BCBSM was a child of the Great Depression Doctors and hospitals looked for a rehable bill payer
m those difficult financial times and they were mfluentiai m the creation of HCHSM, which was
imtially two corporations that were later put together by Act 360 in 1981.The Commissioner has
always regulated BCBSM.
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:4 In ivhat would have undoubtedly been a great surprise to the lawmakers that sct the stage for
13CBSM, the coiporation became the doiiiiliaiii Iit'.alth msurer in Michigan ui the last half of

tlli'0

century Through its group msurancc, mdividual msurance, and admmistrativc scn vice u orl
th

for self-msured groups, it v;utes or manages mote than 60% ol'he health care mat kct,

In a vanety of'ways, BCBSlvl has sought to broaden its insurance horizons in the last three decades
It was poised and reatly to enter the w oikers compensation market ivith its purchase of'hc State
Accident I'und m 1994

In a separate development m the 1960s, msurance regulators came to understand that there was
every reason to carefully oversee compamcs buymg msurance compames and the ensumg lmancial
transactions betvieen the companies Most importantly, some compames had bought insurers and
stripped their assets to an extent that the acquired msurers could not meet their financial obligations
to pohcyholders

These concerns led to thc creation ot model holdmg company laivs that ivere enacted in
Michlgaii 111 1970. The model laws, developed through the National Association of'nsurance
Commissioners, vvere era(led in pari by Michigan Insurance Coinmissioner David I Dykhouse
The model laws, which regulate acquisitions of msurers and transactions betiveen affiliated
insurers, became Chapter 13 of the Code, MCL 500 1301 et seri

Thus, this agency has been intensively regulatmg transactions between afliliated msurers since
1970 Most pertuient to this matter is lvICL 500.13tt I, which provides.

(I J Transactions withm a holding company system to which an insurer domiciled m this state or
any I'oreign insurer whose written insurance premium in this state for each of the most recent 3
years exceeds the premiums written m its state of domicile and whose written premium m this
state was 20% or more of its total written premium m each of the most recent 3 years is a party
or with respect to which the assets or habilities of these insurers are affected are subJect to all of
the following standards:

(a) The teims shall bc fair and reasonable

(2) Tlie commissioner's pnor approval shall be required for sales, purchases. exchanges, loans,
extensions of credit, or Ini estments, mvolvmg 3%or more of the msurcr's assets at the Immedtatel&
precechng year's end, between a domestic controlled msurer and any person in its holding company
SysteITI
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(3) A domestic insurer and any person m its holding company system shall not enter mto the
1'olio»ving transactions»vlth each other unless the nlsUref hils noilf loci ihe conlinlsslonei Ui ivlatuu
ol its intention to enter into the transaction at least 30 days, or a shorter period as the commissioner
allov"s, pnor to entering mto the transaction and thc commissioner has not disapprovecl it within
tltilt pef Jod

(a) Sales, purchases, exchanges, loans, extensions of credit, or investments„provided the
iiansaction ls equal to or greater than the lesser of 3% of the msurer's assets 01'5% of capital ancl

surplus as of Dccembcr 31 ol'hc immediately precedmg year.

'5 (b) Loans oi extensions of credit to any person who ls not an affiliate, where the msurci
makes loans or extensions of credit »»1th thc agreement or understandmg that the proceeds of thi."

transactions, m whole or ln substantial part, are to be used to make loans or extensions of credit
to, to purchase assets of, or to make mvestments m, any affiliate of the msurer makmg the loans
or extensions of'redit provided the transaction is equal to or greater than the lesser of 3% of ihc
msurer's assets or 25% of capital and surplus as of Deceinber 31 of the immediately precedmg year

(c) Reinsutance tleaties or agreemcnLs

(d) Rendering of services on a regular systematic basis

(c) Any material transactions, specified by regulation, that the commissioner determines may
adversely affect the interests of the nlsurer's pohcyholders

BCBSM, regulated by Act 330, is not directly governed by Section 1341 Thus, »vhlle the $ 125
million capital contribution from BCBSM was not sub) ect to the approval of the Commissioner, the
Accident Fund, .v;hich ls subject to Section 1341, reported lt to the agency as well as its acquisition
of Comp%est The Accident Fund was required to seek prior approval of the Comp»ii'est purchase
from the Cahfornla Commissioner of Insurance under Cahfomla's similar holdmg company la»vs

While the $ 125 milhon capital contribution from BCBSM was not sub)ect to agency approval,
what is critical is lhat the agency revlev:s this sort of transaction»vith regularity, It has I,
accountants that spend time each year reviewing mter-company capital contributions The agenc»
revle»ved over 50 capital contributions m the past three years

Tins agency, through its regular scrutmy of capital contributions, ls m an excellent position to
assess whether the 5125 mllhon capital contribution at issue amounted to a subsidy, a transfer foi
operatmg expenses, or another form of fntanctal transaction for the purposes of Section 207(1)
(x)(vi)
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ANAI, YSIS

A. The Principal Allegations of the Attorney General

Thc allegations brought by thc Attorney General m Count li are stated m paragraphs 45 and 46
of'he Attorney Cicneral's circuit court

complaint'5.

Blue Cross made the $ 125 milhon capital contnbutfon to the Accident Fund (with the

express approval of Blue Cross'oard of Directors) for the purpose of fundmg the Accident
Fund's acquisition of CWI/CompWest As such, Blue Cross used company funds to &ipefatc the

Accident Fund m violation of ivICL 550 12071'I)('x)(vi) by, among other ways (0) performing the

funding function, (b) exertmg the power or influence necessary to secure thc acquisition of CV "I/

CompWest, and (c) producmg the desired outcome or ellect„ i e . ensufang the Accident Fund's

successful acquisition of CWI/CompWcst,

46. Blue Cross is not authonzed to use (and is m fact expressly prohibited from using) company or

subscriber funds to operate or subsidize the Accident Fund m any way, mcludmg but not limited

to makmg capital contnbutions to the Accident Fund to enable it to acquire CWI/CompWest or

any other insurance company

"'6 Section 207(1)(x)(vi), which lies at the center of this dispute, provides;

(I) A health care corporation, sub)ect to any hmitation provided m this act, in any other statute of
this state, or m its articles of incorporation, may do any or all ol'the foiioTvmg

(x) Notwithstandmg subdivision (o) or any other provision of this act, establish, own, and operate

a domesuc stock insurance company only for the purpose of acquirmg, otvmng, and operatmg

the state accident fund pursuant to chapter 51 of the msurance code of 1956, 1956 PA 218. MCL
500,5100 to 500 5114, so ion&i as aii of the iollovvfng are met

(vi) Health care cofTforatfon and subscnber funds are not used to operate or subsidize m any Tvay

the msurer mcluding the use oi'uch funds to subsidize contracts for goods and services This

subparagraph does not prohibit Joint undertakmgs between the health care corporation and the
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IiisUICI'o talcc adviiiltage of economies of scale or arm'-length loans or other fliiaiiclal tl iinsactlolls
between the health care corporation and the insurer.

The cmitral issue of thts case is whether the November 2007 capital contribution constitutes
BCBSM operatmg or subsidizmg the Accident Fund as proscnbed by Sect~on 207(I)(x}(vi) or
whether the capital contribution is an "other financial transacuon'ermitted by that sectmn

B.Three Public Acts Underlying the Dispute

Section 207(1)(x)(vi) appeais m one of three Public Acts passed m 1993 unde.'hich BCBSM
acquired the State Accident Fund The 1993 Acts amended the Workers Disability Compensation
Act„ the BCBSM Act, and the Insurance Code., These Acts are germane to this matter

PA 198 (SB 5 I) —Amended the Workers Disabihty Compensation Act, authorizing the sale of
the State Accident Fund

. PA 200 (SH 346)—Amended parts of the Insurance Code and created Chapter 51 of the Insurance
Code ("Organization of an Acquinng Insurer or Transaction of Certain Types of Insurance') This
Act contams detailed requirements I'or establislung and approving v'orkers compensation rates, ui
the event that the IITsurer acquinng the State Accident Fund was contmged by HCHSM

PA 201 (SH 568) —Amended Section 207 of Act 350 to permit a nonprofit health care
corporation to ov:n a domestic stock msurance company to acquire the State Accident Fund
Enactment of this statute was conditioned on the passage of PA 200, above. It is Section 207(1)(x)
of this Act which the AG alleges was violated by the November 2007 fund capital contnbution.

The Attorney General asserts that any movement of BCBSM funds to the Accident Fund not
exphcitly authonzed by Section 207(1)(x)(vi) is prohibited. BCBSM argues that it may make a
capital contribution to the Accident Fund so long as the funds are not used to reduce the Ace~dent
I-'und's workers compensation rates to the dctnment of other workers compensation uisurers
For the reasons set forth belows the Commissioner concludes that the November 2007 capital
contribution did not violate Section 207(1)(x)(vi)

C. The Definitions of the Key Terms Used in Section 207(I)(x)(vi) ShoTT that the Capital
Contribution &Tas Authorized Under that Section

"7 In order to determme whether Section 207(1)(x)(vi) has been violated. it is necessary
to understand several terms used m that section "subsidize,'operate,'nd 'other fmancial
transactions" The legislature did not provide defimtions for these teians v:hen it created Section
207(1)(x)(vi).
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Thc lynchpin of thc Attorney General's pos&tu&n &s that the $ 125 m&llion capital contnbution was
a subsidy to the Acc&dent Fund The Attorney General argues that, m thc absence of statutory
defmitions, the &talc&'I ia&n-IVeh&te» Collegitrte Dtctto&ra» defimtion of "subsid&zc" and

"operate'ust

be employe&I In contrast, BCBSM argues that these terms have spec&al def&n&tions dcnved
f'rom the fact that they are employed m the statute in the context of rvorkers compensation rate
sett&ng The Attorney General further argues that the meanmg of "other financ&al transactions" Is

l&mited BCBSM, of course, would give a broad reading to th&s phrase

1. "Subsidize's a technical tenn in the business of insurance and its technical definition
govei'ns this (1&spll te

What "subsidize" means l&cs at the heart of the Attornev General's contentions

Subsidize has an msurance mdustry-specific meaning Thc term &s defined in Barror&'s Drctio»a»
of Jn&n» t&nce Terms as the "d&flerence between the ACTUARIAL EQUIVALENT (rate) and the
often lower rate actually charged to msure a r&sk" ("Actuanal equivalent" is a "ma&hen&at&ca)

determination based on the expectat&on of loss and the benef&ts to be paid m such an eventual&ty
The premium charged will vary d&rectly with thc probabihty of loss ") Thus, "subsiciy' the
msur ance industry ref'ers to thc relationship between premiums and expected fosses

Wh&le the Attorney General argues for a broad dict&onary defimt&on of "subs&dize," statutory and
fud&cial standards for the construction of statutes mandate that techmcal terms shall be construed
m their techn&cal sense. MCL 8,3a provides:

All words and phrases shall be construed and understood accordmg to the common
and approved usage of the language, but techmcal words and phrases, and such
as may have acquired a pecuhar and appropr&ate meamng m the law, shall be
construed and understood accord&ng to such pecuhar and appropriate meamng

As expected. the&e has been an abundance of appellate court cases draft mg upon and adhermg to
th&s statutory standard, one recent example beu&g People I Blunt, 282 M&ch App 81, 83 (2009).

The commonness and soundness of th&s princ&pie &s underscored by the Michigan Supreane Court
apply&ng it to constitut&onal mterpretat&ons, l&hchtga» Coalitio&i of grate Ein»lr&vee (!n!r&ns I

Mich&&la» Civil Se& vice Commission, 465 Mich 212, 222 (2001), and the Umted State Supreme
Court apply&ng &t in the construction of federal statutes, Co&.ning 6/ass Igo»hs v B&.e»nan, 417
U S 188., 201 (1974).

*8 2. From the inception of the unified BCBSM, the Legislature recognized and utilized
"subsidv" in its rate-related technical sense in Act 350
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Act 350, piisscd in 1980, became law m 19g I, ln the original act, the I cgislature made a sigmficant

use of the terin "subsidy" The Legislatuie used thc term m the context of setting rates MCI.
550 1431& provides

There may be created ivithin each health care corporation a Michigan canngL

program for children The program shall provide pnmary health care coverage for

clnldren as set forth m section 438 and shall be admimstcred by the health care
corporation Each program shall be descnbed m a certificate that sets forth the

benefits provicied A certificate and the contnbution to bc chaiged shall be sublcct
to the comnzisstoner's approval Contribution requirements shall be established
m accordance with rating methodologies approved by the commissioner whtcfh

over time, shall not result m either gam or loss to the corporation The rating&

nzetlzodology for a T&rograun shall not include any /actors otlzervvtse includahle

pursuant to othei" sectiozzs of tlzzs act that are intended to provide /or szzhszdzes,

surcharges, or administrative costs Any other provisions of this act that Tvoufd

otherwise apply io a program but which are mconsistent with the provisions of this

section and sections 437 to 439 are superseded, [Emphasis added ]

Th s has rcfercnce to MCL 550 1609(5), where. as an exception to the requirement that tates for
each line of busmess must be self-sustammg —meamng no subsidy —BCBSM vias authorized to
use its funds to subsidize certain rates through capital contributions.

Except for identified cost capital contributions, each lme of business, over time,

shall be self-sustaming. However, there may be cost capital contributions f'r
the benefit of semor citizens and group conversion subscribers Cost capital

contnbutions for the benefit of semor citizens, m the aggregate, annually shall

not exceed 1% of the earned subscription mcome of the health care corporation
as reported m the most recent annual statement of the corporation Group
conversion subscribers are those v:ho have mamtamed coverage with the health

care corporation on an individual basis after leavmg a subscnber group

Thus, the Legislature has been mmdful of, and carefully controlled, subsidies in rates, as it did m

the or:gmal act m 1980 and later m Section 207(1)(x)(vi) in 1993 by prohibitmg BCBSM from

usmg its resources to subsidize the Accident I'und rates

3. Legislative history shows a major concern was that BCBSM, after acquiring the Accident
Fund, could use its resources to subsidize Accident Fund rates, thereby driving out
competition. The $125 million capital contribution was a transfer to strengthen surplus, not
a transfer to subsidize Accident Fund rates.
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The inliuence that HCBSM might exert on the Accident Fund premium rates was a»gntftcant
legislauve concern when thc Accident Fuiicl privatization statutes v:ere bemg drafted The
Legislature ui Public Act 200 of 1993 deiiulcd hnsv rates werc to be estabhshed and regulated
should BCBSM become the purchaser of thc State Accident Fund, See MCL 500 2e103. 500 2406.
and 500 2420

--&& fhere are no similar restrictions m those Acts which wouisi apply if some other msurer
purchased the State Accident Fund The Acts demonstrate that the Legislature beheved theie wcie
circumstances uinque to HCHS?vl as a potential purchaser thai svarranted additional resnictions on
BCBSlv1 when acting as thc Accident Fund's parent

A September 15, 1993, analysis prepared by the House Legislative Analysis Section summarized

the arguments supporung and opposmg the privatization bills The pertment section of that analysis

(pages 9-10) is set forth m full belosv, with emphasis added.

Against.

While prtvattzmg the fund may be a good idea, allowing tHCBSMj to entei the biddmg process
with the possib!e goal of buying the fund, as Senate Bill 568 v"ould pcnmt, goes agamst ihc
whole idea of pnvatization. Simply put, BCHSM is not a pnvate company. It was crcatcd by thc
legislature under Pubhc Act 350 of 1980 and is sub/eci to pohtical mampulation of its rates and
busmess activities lust as is the accident fund nov,. JfBCMM were allowed to bid on tlie fund,

tt probably wow/d offer the highest bid z/nd jiit were to bui the fimd, it couhl —by virtue of
its curreiit dommance in the health care mar/tet —leverage its birymg power ivitli healtli care
providers to efj'ectivelv underciit pnvate wor/ter's compensation can"ters zl.ssumtng it owned the

fund, BCBSM could artificially reduce the rates charged for wor/tcr's compensation insurance,
subsidized via its health care operations, in order to put other earners out of business and
eventual/y monopolize the mar/tet; rates, of course, evetitually ssould rise as fewei earners wrote
pohcies On the other hand, allowmg BCBSM to venture mto another insurance market could
harm its prnnary mission of'actmg as a quasi-governmental health care msurancc carrier. It seems
odd that the state v ould create an agency hke BCBSM and strictly hmits its scope of operations,
and then reverse itself by allowing the Blues to act as a private worker's compensation msurance
carrier Also, what assets vsould BCBSM use to purchase the fund'? It's supposed to be a nonproFit

corporation, and any reserves it has are statutorily required to bc at a level appropriate solely to pay
its claims and other expenses. If BCBSM now believes it has enough 'extra money' reserves
or elsewhere to purchase the accident fund, does that not suggest that it may have been and still

is overchargmg its subscribers"

Response;



llsi rlli- MAii ER OF n BLLJE cnoss BLUE SHIEI D ol,, 2000 WL 23000zs

zt iiimihei oj provisio(is sveP'e added (o the /louse commif(ee sii/zs(I(LI(e7oi Senate Bill 566'ha(
svou/d/zi eveIZ(l)CBSitf fro(IZ acting Luzsii'Lilzu/(zusl\ if I( wei 0 fo hiiv fhi! /Liud. La(igL(cige ls'as IIL(dc'd

(/ZLZ( .specifica(/2'vou/d pi oliibi( l)CB5 tl froiii .suhsicli Iu ~ Ifs woi /rer's compeiisa(iou I aies, ruu/

f/iii( LI auld rei/uii e i( fo suhu If cerfaiiz InJoi zi2a(2022 about i(s rafes (0 (lie iusiii aiii e co(niiiiss ioiiei

II2 aclclifioi2. (he suhs(i fute svoLI/O a/lais'(i'ii'I'iisiu Lp(lce cal I'Iei'5 io hp'IIZg Lz ('oiz(esfeil cil se (iecii usg

ag«ius(/3C8SL~I If (/Ze» fe/f r(s rates svei e (oo /ovv With these protections adlled to Senate Hill 568,
the state could bc assured that proper oversight of HCHSM svould exist if it were tn purchase the

1'unil More miportantly, hosvever, it would be certam to receive hundreds of millions oi dollars

more from seilmg the fimd that lt othersvise might if BCSBM svere not allowed to bid

'10 The language of Section 207(1)(x)(vi) and the analysis quoted above demonstrate that the

Legislature svas caret'ul to ensure that the economic power of BCBSM would not be wielded to

enhance the Accident Fund's influence in the workers compensation maiketplace The Attorney

Cieneral's complaint and subsequent briefs have not established a different rationale foi the

restrictions of Section 207(1)(x)(vi)

ln the 15 years smce privatization, no complamt has been filed with the Commissioner by a svorkers

compensation insurer clmming that the Accident Fund rates have been too lov;, even though MCl.
500 2420(3) created a process for receivmg and adludicatmg such complamts This shov, s that the

special rate provisions of Public Act 200 have been successful m preventmg thc use of HCBSM's

economic power to Lznpropcrly Lnfluence workers compensation rates

4. The Business Plan submitted by BCBSM to the State of Michigan in 1994 demonstrates

that all parties, including the Attorney General who represented the State, understood that

capital contributions of BCBSM funds to strengthen the surplus of the Accident I'und were

an obligation where needed. This establishes that capital contributions to strengthen surplus

would not be understood to be subsidies or operating expenses prohibited by Section 207(1)
(x)(vi)

ln connection with its bid to purchase the State Accident Fund, BCBSM submitted a iive-year

Busmess Plan to the State of Michigan See Complaint, Exhibit A On page tsvo of the Business

Plan, BCBSM represented to the State of Michigan that.

[BSBSM]plans to keep thc Accident Fund financially strong by allo;vmg ea ii'ngs

to accumulate m the [Accident] Fund until statutory surplus is adequate to obtam

aii A raimg by A LM Best and [BCBSM] is prepared to make capital contnbutions

to the Accident Fund from its general assets in the form of surplus notes m the

early years to maintam an acceptable vvntmg io suLTzlus ratio

On page 6 of the Busmess Plan, BCHSM similarly represented to the State of Michigan that

E3CBSM would make contributions to the Accident Fund in the form of surplus notes m order to
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maintain adequate surplus, the Accident I'uncl's A M Best rahng, and a net premiums wntien to

surplus ratio ol' 5 to I

5. The Asset Purchase Agreement entered into by BCBSM in its acquisition of the Accident

Fund obligated BCBSivl for a period of seven years to use its funds to strengthen the surplus

of the Accident Fund if needed. The Attorney Cieneral, representing the State, reviewed this

agreement This shows that capital contributions to strengthen surplus were not understood

to be subsidies or operating expenses prohibited by Section 207(1)(x)(vi)

To complete the sale ol'the State Accident Fund. BCHSM, as the Bidder, the State oi'Michigan, as

thc Seller, and ihe Accident Fund, as the Buyer, entered mto an Asset Purchase Agreement elated

June 15, 1994 (Agreement), and a First Amendment to the Agrcemcnt dated December 28, 1994
See Complamt at Exhibit H Section 8(o) oi'he Agreement provided that

'l I [S]olong as [HCHSM] is Controlhng Affiliate of [Accident Fund], [BCHSMj
shall make contnbutions to [Accident Fundj from [BCBSM]'s general assets m thc

form of surplus notes, to the extent permitted by lav, and with the pnor approval

of the Michigan Commissioner of Insuiance, suf'iicient to create and maintain. at

all tunes, [Accident Fund]'s ratio of net written premium to surplus at a level less

than or equal to onc and one-half to one (1.5 I) [Sec Complamt at Exhibit B j

It was a condition of the sale that BCBSM would for a penod of seven years make capital

contributions to the Accident Fund as needed to strengthen surplus This was the commitment that

BCBSM made to the State of iVhchtgan

6. Expert agency analysis of capital contributions between insurers in general confirms that
the $125 million capital contribution was not a subsidy or a transfer for operating expenses

under Section 207(1)(x)(vi). It was, instead, an investment that falls under "other financial
transaction" in Section 207(1){x)(vi)

This agency has devoted substantial resources to evaluate mter-company financial transactions

under Section 1341, quoted above. It has a workforce of 17 accountants that analyze a variety

of transactions, mcluding extraordinaire dividends, service contracts, land sales, and capital

contnbutinns These accountants, after Jommg OFIR, mentor for years with more experienced

staif meinbcrs This careful traimng builds a speciahzed knowledge m msurance accountmg

This specialized knowledge is necessary because the busmess of insurance has many umquc facets

and because, while niost busmesses are regulated under General Accounting Accepted Principles

(GAAP), the msurance industry, I'r most purposes, is governed by the Statutory Accountmg

Pnnciples {SAP) Overall, SAP is more conservatise than CiAAP as to assets and liabilities given

that the pnmary mission of insuiance regulation is keepmg msurers fmancially sound so that they

can meet their duty to pay claims, many of which arise years after a policy is purchased
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The staff'has reviewed over 50 capital contubutions reported under Section 1341 m thc past three

yern s It has a deep workmg knoivledge of subsidies, operating expenses, and I'mancial tiansactions

m general, especially capilal contributions As noted, thc BCBSM capital contribution ivas not

sub)ect to approval since this transaction was regulated under Sect~on 207(I)(x)(vt), but the staff's

msight on lcey terms used m that section is mvaluablc

Rather than a subsidy, OI'IR views the November 2007 capital contnbution as a slufung baclt ol
funds or capital tliat was previously paid to BCBSM by the Accident Fund BCHSM returmng

ciipltal back to the Accidettt I'und is an efiicient and elfecuve usc of capital within thc holdmg

company In holdmg company systems, capital is otten shifted among member compames in cildi'1.

to maximize the return on equity Tins capital movement is pret'erable to obtammg a loan from an

outside lender because interest charges can be mmimized and retamed within the holdmg company
system rather than being paid to an outside entity

*12 The $ 125 nulhon capital contribution allowed the Accident Fund to maintam a favorable

ratmg with outside ratmg agencies The Accident Fund could have made the purchase of
Comp'TVest without the capital contribution of funds from BCBSM and thc purchase would have

hkely been approved by Cahforma msurance regulators, The decision to have the additional capital
is t) pica! oi'msurers who prefer to mamtain a high ratmg,'n order to afford agents and pol cyholdcrs
an additional comfott level

As to operatmg funds, m accounting, they are different than capital funds Operatmg I'unds flow
out ol'n insurer to meet its business obhgations Capital funds are retiuned as a reserve for
dividend distribution, to satisfy regulatory requirements, or to maintam a favorable rating with

ratmg agencies m order to be viewed favorably by mvestors and policyholders.

In summary, m the stafi's expert opimon, the transfer was not used to "operate'r "subsidize"
the Accident Fund. It was, mstead, a "financial transaction" designed to achieve, and achieving,
the strengthenmg of the Accident Fund's surplus This strengthenmg was correctly reflectcd m the

quarterly and annual statements of the Accident Fund

Capital contubutions from a parent to its insurance subsidiary to strengthen surplus, and thus

enhance its mvesnnent in the subsidiary, are commonplace The transfer at issue here. had it been

sub)ect lo Sectloli 134i, v:ould not even had required the Commissioner's approval, given the

commanding assets of BCBSM and its capital and surplus as oi December 31, 1993

7. The history of transfers of funds between BCBSM and the Accident Fund from 1994
through 2007 establishes that the Accident Fund, up to the transfer at issue, had transferred
$144.8 million more in funds to BCBSM than BCBSM transferred to it Even taking
into account the $125 million capital contribution in ltlovember 2007, the Accident Fund
remained ahead in transfers by $19.8million. This makes it clear that, collectively, over the
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duration of their affiliation, BCBSivl has not subsidized the Accident Fund as proscribed by

Section 207(1)(x)(vi).

The Attorney Cieneral has taken a smgle movement of funds from HCHSlvl to the Accident Fund

and claimed that it was a gift ot funds However, over thc lifetime of the BCHS!v(-Accident

Fund relationship, there have been numerous monetary transacnons between the tw o entities 1 en

transactions occurred before the $ 125 milhon tiansaction

1 1994 HC to AF $ 10,000.000 stock purchase
HC to AF $40,000,000 surplus contnbution

3 1999 AF to BC $ 100,000,000 shareholder divideriil

2000 AF to BC'35,0Q0,000 shareholder dtx idend
5 2000 BC to AF $200,000 capital contribution
6 2001 AF to BC $33,000,.000 shareholder dividend
7 2002 AF to BC $ 1,80Q.QQQ shareholder dtv idend
8 2002 BC to AF $ 1,800,000 capital contribution
9 2006 AF to HC $ 15,000,000 shareholder dividend
10 2007 AF to BC: $ 12,000,000 shareholder dividend
11 2007 BC to AF $ 125,000,.000 capital contnbution
*13 The nct effect of these transactions is that, smce the mitial puichase, the Accident Fund had

furmshed to BCBSM $ 19 8 million more than the Accident I'und had received I'rom HCBSM

Moreover, before the$ 125 milhon transaction, the Accident I"'und had sent to BCBSM $ 144,8

million more than BCBSM had transferred to the Accident Fund.

The Attorney Cieneral's preferred definition of subsidy as a "non-repayable gift" (ACi E3nef, p 6)
does not reflect the reality of the BCBSM-Accident Fund relationship BCBSM has alvvays had thc

expectation of a return on its investment m the Accident Fund. This expectatton has been reahzed,

as shov n above. BCBSM has received dividends from the Accident Fund which are well m excess

of the money BCBSM has mvested m the Accident Fund. An mvestment is not a gift or subsidy,

under any definition,

FIWDIWCS OF FACT

The Parties

I BCBSM is a nonprofit health care corporation governed by the Nonprofit Health Care

Corporation Reform Act, MCL 550 1101,et seq, referred to as Act 350

2 The Accident Ftuad is a Michigan domestic msurer, formed pursuant to chapter 51 of the

Michigan Insurance Code
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3 The Attorney Ciencral is broadly authorized by the Michigan Constitution of 1963 to miliate

litittation on behalf of'he public to secure the enl'orcement ol state laws

The Circuit Court Case and the Referral

4 This matter comes before the Commissioner by referral Iroln the Ingham County Circuit CoutT

(Case No Og-917-CZ)

5 In the circuit court case, the Attorney Cienerai asserted that BCHSiM violated Act 350 v;ith

respect to transactions with its subsidiary, the Accident Fund

6. Count II of thc complamt was dismissed without pre)udice and referred to the Commissioner foi

resolution In Count II, the Attorney Oeneral alleged that a $ 125 milhon capital contribution from

BCBSM to the Accident Fund in November 2007 was an unlawful subsidy that violated XtICL

550 1207(1)(x)(vi), which is Section 2071'1)(x)(vi) of Act 350 The Attorney Cicneral sought an

order to have the funds returned to HCBSM

7. In her older of October 6, 2008, Judge lvlanderficld determmed that Count II ol th Attorney

Cienera)'s complaint would be best resolved by the Commissioner In makmg this decision, Judge

Manderlield rehed on the doctrme of pnmary Jurisdiction under which a court may refer a matter,

mitiated as civil litigation, to an admmistrative agency for resolution

g In applying the doctrine of pnmary Junsdiction to the present case, Judge Manderfield stated

[T]he Insurance Commissioner's speciahzed expertise makes [OFIR] a preferable

forum for resolving the issue. It is further a situation where Judicial resoluuon of
the issue may well have an adverse impact on the Commissioner's performance of
his regulatory responsibilities, [Opmion and Order ol October 6, 2008. p 9 ]

9 Smce the Accident Fund is a directly affected corporation, the Commissioner mvited it to Join

m the mformal proceedmgs, It accepted and participated m negotiations as to stipulated facts and

submitted a bnef

At t t L ii t th~Ai.gati

'14 lb. Public Act 198 of 1993 amended the Workers Disability Compensation Act and

authonzed the sale of the State Accident Fund

11 Pubhc Act 200 of 1993 created chapter 51 of the Michigan Insurance Code which estabhshed

procedures for setting v;orkers compensation rates in the event that the State Accident Fund was

purchased by BCBSM.
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12 Public Act 201 of 1993 made additions to Section 207 of Act 350 to per!nit BCBSM to create,

ovvn, and operate a domestic stock msur:mcc company to acquire the State Accident I und Section

207 additions also descnbcd the authority of 13CBSM in actmg as the parent ol'he insuier u hich

actgiired thc State Accident I'und

f~xxpertisg of the Agency

13 This agency has been regulatmg the business of insurance smce the middle of the 19 Centuryth

14 In 1912, the I.egislature created, and placed under the Commissioner's supervision. the State

Accident Fund.

15 BCBSM was mitially two corporations that were later put together by Act 350 m 1981 The

Commissioner has always regulated BCBSM

16 lvlodel holdmg company laws were enacted m Michigan in 1970 The model latvs, developed

through the National Association of Insurance Commissioners, ivere eral'ted m pait by Michigan

Insurance Commissioner David .I. Dykhouse. These model laws regulate the acquisitions ol

uisurers and traiisactiolis bctwccll affiliatctl iiistii'crs

17 This agency has been intensively regulating transactions between affiliated msurers smce 1970.

pnnctpally through its enforcement of MCI 500 1341

18 BCBSM, regulated by Act 350, is not directly governed by Section 1341

19.While the $ 125 milhon capital contribution from BCBSM was not subject to agency approval,

v hat is critical is that the agency reviews this sort of transaction with regularity lt has 17

accountants that spend time each year reviewing mter-company capital contributions, The agency

reviewed over 50 capital contributions in the past three years

20 This agency, through its regular scrutiny of capital contributions, is m an excellent position

to assess whether the $ 125 milhon capital contribution at issue amounted to a subsidy, a transfer

for operatmg expenses, or anothei form of financial transaction for the purposes of Section 207(1 j
(xj(vij

Stens in the Acuuisition

21 Followmg passage of Pubhc Act 201 of 1993, BCBSM created a wholly-ov:ncd subsidiaiqy

stock msurance company, the Accident Fund Company, to acquire the State Accident Fund The

Accident Fund Company was later renamed the Accident Fund Insurance Company of America
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22 On Junc 15, 1994, the State ot'Michigan, BCBSM, and the Accident Fund executed an Asset

Purchase Agreement under which the Accident Fund would acquire the State Accident 1und This

Agieeminit was amended Deci.mbcr 28, 1994 A busmess plan was pait of the agreement

23 On November 13, 2007, BCBSM mad- a capital conttabution of 8125 milhon to the Accident

Funcl

'15 24 On November 20, 2007, the Accident Fund acquired 100'io of the outstandmg shares

of C'vVI lloldmgs. Inc., a Dc!aware insuiancc holdmg company that owns 1008« of the sluucs of

Comp%Vest Insurance Company. a Cahforma property and casualty msurance company writntg

v'oikers compensation insurance, primarily m California The Accident Fund paid $ 127 4 million

for C%'I I-Ioldmgs

25 On December 28. 1994, the Accident Fund completed its purchase of the State Accident Fund

P i Q ~IF'i

26. The defimtions of the key ternis used in Section 207(1)(x)(vi) s!iow that the capital contnbutton

was authorized under t!iat section

27 "Subsidize" is a technical term m the busmess of Insurance and its techmcal dcfimtion governs

this dispute

28 Subsidize has an msurance mdustry-specific meamng The term is defmed m Barron's

Dtcrtotta&y of'nsttronce Terms as the "difference between the ACTUARIAL EQUIVALENT

(rate) and the often lower rate actually charged to insure a nsk," {'Actuarial equivalent" is a

"mathematical determmation based on the expectation of loss and the benefits to bc paid m such an

eventuahty The premium charged wi!I vary directly with the probabihty of loss ")Thus,
"subsidy'n

the msurance mdustry refers to the relationship between premiums and expected losses

29 From the inception of the unified BCBSM, the Legislature recogmzed and utihzed "subsidy'

its rate-related technical sense m Act 350

30 Act 35{8 passed in 1980. became law m 1981 In the ongtnai act, the Legislature made a

significant use of the term "subsidy 'he Legislature used the term m the context of settmg rates

31 Legislative history shov, s a ma)or concern w as that BCBSM, after acquiring the Accident Fund,

could use its resources io subsidize Accident Fund rates, thereby dnvmg out competition. The

$ 125 million capital contribution was a transfer to strengthen surplus, not a transfer to subsidize

Accidem Fund rates
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In the 15 years smcc privatization, no complamt has been filed with thc Conumssioner by a

workers cornpensiitioli 111sur'er claiming that Accident Fund rates have been tno Iorv, even though

MCL 500 2420(3) created a process for rcceivmg and ad)udrcatmg such complamts Tins shows

that the special rate provisions of Pubhc Act 200 have been successful m preventmg the use of
BCBSM's economic power to unproperly mflucnce workers compensation rates

33 The Busmess Plan submitted by BCBSM to the State of 'vlichigan m 1994 demonstrates that

all parties, uicluduig the Attorney General who represented thc State, understood that capital

contnbutions of BCBSM funds to strengthen the surplus of thc Accident Fund were an obligation

where needed. 1hrs establishes that capital contnbutrons to strengthen surplus rvould not bc

understood to be subsidies or operating expenses prohibited by Section 207(1)(x)(vi)

"'16 34 On page 6 of the Busmess Plan, BCBSM similarly represented to the State ot Michigan

that BCBSM would make contnbutrons to the Accident Fund m the form of surplus notes m oi der

to mamtam adequate surplus, Accidents Fund's A.M Best rating, and a net premiums wntten tn

surplus ratio of I 5 to 1

35, The Asset Purchase Agreement entered into by BCBSM in us acquisition of the Accident Fund

obhgated BCBSM for a penod of seven years to use its funds to strengthen the surplus ol thc

Accident Fund if'needed The Attorney General, representmg the State. reviewed tins agreement

This shows that capital contributions to strengthen surplus were not undeistond to be subsidies or

operating expenses prohibited by Section 207(1)(x)(vi)

36, In Viovember 2007, the Accident Fund had access to assets sufficient tn purchase Comp'rVest

without obtaming any funds from BCBSM

37. Expert agency analysis of capital contnbutions between insurers m general confirms that the

$ 125 million capital contnbution was not a subsidy or a transfer for operating expenses under

Section 207(1)(x)(vi). It was, instead, an mvestment that falls under "other financial transaction"

in Section 207(1)(x)(vi)

38. The $ 125 million capital cnntnbution allowed the Accident Fund to mamtam a favorable ratmg

with outside rating agencies

39 Operating funds, m accountmg, are different than capital funds. Operatmg funds flnrv out of

an msurer to meet its busmess obligations Capital funds are retained as a reserve for dividend

distribution, to satisfy regulatnry requirements, or to mamtam a favorable ratmg with ratmg

agencies m order to be viewed favorablv by mvestors and pohcyholders

40 Capital contnbutions from a parent to its msurance subsidiary to strengthen surplus, and thus

enhance its investment in the subsidiary, are commonplace,
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41 Thc history of transfers of funds betsscen BCBSM and the Accident Fund fioiti 1994 through

2007 estabhshes that the Accident I"und, up to the transfer at issue, had transferred $ 144 g milhon

more m tunds to BCBSM than 13CBSM transterred to it. Even takmg mto account the $ 12S milhon

capital contnbution in November 2007, the Accident Fund remamed ahead in transfers by $ 19 g

million This makes it clear that, collectively, over tile duration of their atTiliation, BCBSM has

not subsidized the Accident Fund as proscribed by Section 207(1)(x)(vl)

42 The capital contnbution v;as for the purpose of strengthenmg sut)dus, and thereby bolstcnng

its mvestmcnt m a performmg asset, and not for the purpose ot subsidlzmg Accident 1-'und rates

oi plovulusg oper'aluiP tuliils

CONCLLSIONS OF LAKY

Based upon the foregoing analysis, the Commissioner concludes that

1 There is no authonty m Act 3SO providing for a fonTIal hearmg m decidmg this matter The

parties have had a fair and ample opportumty to present facts aiid argue lav, s m their bncfs

2 This dispute is governed by Section 207(1)(x)(vi)

617 3 Technical terms used m statutes are to be construed and apphed in their techmcal sense

accordmg to MCL 8.3a. That includes "subsidy," "operate," and "other financial transactions,'*

used in Section 207(1)(x)(vi)

4 BCBSM did not violate Section 207(1)(x)(vi) in its November 2007 capital contnbutlon to the

Accident Fund

ORDER

Therefore, it Is ORDER.ED that

1. The November 2007, capital contnbution is not set aside, and

2. BCBSlvl is not required to direct the Accident Fund to repay BCBSM's November 2007 capital

contribution

Ken Ross
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UNPUBLISHED OPINION. CFIECI&

COURT RULES BEFORE CITING,

Court of Appeals of Michigan.

SOLTFI FIELD EIJUCATION
ASSOCIATION, Southfield Public

Schools Michigan Education
Support Personnel Association, anni

I.ducational Secretaries of Southf&eldi

Charging-Parties-Appellants,
V.

SOUTH FIELD PUB LIC
SCHOOI.S, Respondent-Appelleo

We arc asked to deterniine whether the MFI&C

properly concluded that respondent d&d not

v&olaie &ts duty tn barg«un m good t«uth

by dec&duag to enf'orce the leave policics

contamed m the pari&es'ollect&ve bargaming

agreemenis {CBAs)i thereby deviatmg 1'&om

the perm&ss&vc leave pohcy it had employed

ui the past Because the CBAs tmamb&guously

gr«n&t respondent discret&on m grant&ng leaves

of absence, chargmg parties have lailcd to shou

that respondent acted contrary &.o the contract

terms by chonsmg to grant all leaves To the

extent respondent may not have enforced some

of'ts»ghts under the agreements, chargmg

part&es have f«nled to show an actual agreement

to alter thc agreements Fnl th&s reasorli we

also fmd that the MEI&C properly reJected thc

chargmg parties'laim oi'dnect dealmg

Yo. 24005o.
I

Feb. 5, 2004.

Bct'nrc WILDER, P J, and C&RIFFIN and

COOPER, JJ

Opinion

[UiNP L&BLISHED]

PER CURIAM

The MERC's I'actual Bndmgs are cnnclus&vc

whel& supported tiv co&1&pete&&t, inaterlal. «1&&d

substant&al evidence on the record cons&dered

as a whole" Due deference is also afiordcd

to the MERC's adm&mstrat&ve expert&se Thc
MFRC's legal detcn&unations will only be set

as&de &f they v&olate ihe const&tution or a statute.

or "are based on a substantial and mater&al error

of laiv "
'«I

Chargmg parues Southfield Education

Assoc&ation, Southf&eld Pubhc Schools

M&ch&gan Educat&on Support Personnel

Assoc&at&on, and Educatinnal Secreta»es of
Southf&eld appeal as of »ght from an

order entered by the Mich&gan Emplnymeni

Relations Commiss&on {MERC) dism&ssu&g

the&r unfair labor practice charge agamst

responclent Southfield Public Schools We

aff&rm

The parties'eave pnhc&es m this case
were or&g&nally defined m June 1990
du»ng negouauons foi a CBA Charg&ng

pari&es subsequently entered mto CBAs w&th

respondent m 1996 For purposes of th&s appeal,

the 1996 agreements essentially prov&ded that

m most c&rcumstances unpa&d leaves m«7J be

granted or extended at respondent's discret«in

It &s undisputed, however. that defendant
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granted all leave requests tuid extensions from

at least 1982 to 199&8

The mstant conti oversy began when

respondent sent a memorandum tt»ts
employees on fufy 27, 1998, utforming

them that it was changmg its practice with

iegard to leaves of absence Rather than

routinely grantmg leaves and leave extensions,
respondent stated that its pelmissive leave

policy would be discontmued because school
enrollment tvas mcieasmg Thc memorandum

explamed that leaves of absence were routmely

granted in the past because school enrollment

was dechmng and unpaicl leaves helped
mmimize layoffs I( further stated that leaves
of absence and extensions would be "granted
or domed as determined by the admlmstratlon

"
Charging parties filed an unf'air labor pra tices
charge alleging that respondent umlaterally

changed the leave pohcles Both the hearmg
ref'cree and the MERC refected this claim and

the instant appeal followed

Public employers are required to bargam m

good faith over "wages, hours, and other terms

and conditions of employment,." As such,
once an agreement is reached between labor

and management. neither may umlaterally

modify its terms v,ithout the other party'

consent 'owever, it has been commonly
accepted that " '[aj past practice which does not
'l'lv froini the parties collective bal'gall'ling

agreement may become a term or condition of
employment which is bindmg on the parties"
,6

"'2 Our Supreme Court provided the followmg
guidance regarding the ability of'past practices
to modify the terms of an agreement

h1 order to create a term or condlholi

of employment through past nracticc,
th" practice must bc mutually accepted

by both pai ties lghei"e rhc coiiecflve
bCII'galilln&'lgr'eel)ie17r ls CunblgLIOLIs

oi'ilenr

on rhe subtect /or !vhicll the past
pi.actr&e has ckvelopeci, there need on!i be
"taclf agieenlcnt fhcit rhe practice w'oirld

c'C)!if 1 nile Hot!'ever; l1'hec&'ile Cigi C'e171cil!

unambrguousiv covei s a renm of enlployinenr

rllat confilcfs ivrth a partres'ast beilmion
I'eclulnln«a lllg17ei'fa17clcli d ot pl'oof
facrlltares tire pmrnaci goat og the fpzlbirc

EInpio»me!77 Relations Act]-to promote
collective bangulnrng to reduce hli)ol-

managemenr strife A less stnngent standard

would discourage clarity m bargamed terms.
destabihze umon-management relations, and

undermme the tnnployers'centivc to
commit to cleaily dehneatcd obhgations

Requirmg a higher standard of'roof tvhen

thele is express contract language to the

contrary comports with previous Michigan
cases regardmg modification. Creneraffy,

parties are free to take from, add to, or

modify an existing contract Hotvever, in

the same way a meetmg of the mmds is

necessary to create a bmdmg contract, so

also is a meetrng of the minds necessan» fo

nlodjr)i tile contract after rr lras bren mad»

A collective bargammg agreement. like an&

other conuact, is tile product of mforined

understandmg and mutual assent To require

a party to bargam anew before enforcmg a

right set forth in the contract requires proof
that the parties knov;mgly& voluntanly, ancl

mutually agreed to new obligations
'
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It ts msuff relent to merely show that a

party kncsv or should have knnwn that its

past practices confltcted ivith express contract

language 'ather. to establish that a past

practice modified the contract, a party must

show 1hBt bo1h coilt!'Bcilllg parties hBd '1

'meetmg of'he mmds" vvtth respect to the

changes and specifically mtended that the

practice would replace the agreed upon term
0

As noted m Por r llu»o», «it is the underlymg

agrceinen1 to modify the contract that alters the

parties obhgations, not the past practice",10

Here, Ihe past practice charging parties allege-

approval of all leave requests-dnes not conflict

with unambiguous contract provisions gianting

respondent complete discretion regarding most

requests And to the extent respondent's actions

could bc viewed as confhcting with these

contract provisions, by the fact it ignored

certam leave rcstnctions or created a practice
ol'andatory approval, wc agree with the

MERC that chargmg parties have failed to

shou a voluntary. knowntg, and mtentional

agreement to modify the contract 'he factIf

that respondent reframed from denying leaves

nr enforcing the restrictions placed on leaves

does not show that lt intended to bmd itself to

an agreement to approve all future requests 12

"3 As the MERC observed, this case is clearlv

distinguishable from Detroit Police Oificeis
zfss'», where our Supreme Court concluded

that the chargmg party presented substantial

evidence to shovv that the parties adopted

their past practices as an amendment 'nIS

that case the charter provided the board of
trustees with the authority to detertntne whether

an md'»dual's disablhty was duty-related for

1'c11fcn1cl11 purposes Hoivcvci, thc chill'glllg

parties ni that case prcsentetl evidence shovving

that the board of trustees hitd acceptetl Over

one hundled decisions iiiom the medical board
of'eview on the issue of thity-relatedness

as bindmg 'he chargmg parties m thatIS

case also presented several forms thc board

of trustees created asking the medical board

of 1'cvlcw'o Blake tlutv-relate(1 fllldlngs Bncl

emphasizing that these fmdings vvcre final

Conversely, chargnlg parties m this case
have failed to provide any evidence showing

that respondent acknowledged or intendetl

to implemenl a new mandatory appioval

pohcy Even m the July 1998 memorandum

to its employees, respondent referred to the

leave pohcy as a permissive practice and

not mandatory As noted by the MERC.
and perhaps mole mdlcative of the

parties'ntent,

is the fact that despite a history
of'iberallygrantmg leave requests. the 1990

agreemcnt respondent negotiated v:.Ith chargulg

parties provided it ivith complete discreiinn

regarding leaves and stated the responsibilities

of employees on leave, These provisions were

referred to m the ensumg CBAs.

We further reject charging parties'rgument
on appeal that the MERC applied an improper

standard by adding a "tangible affirmative

steps" element to their burden nf'roof A

review of the record shows that the MERC
was merely notmg a factual difference between

the present case and Detroit Police Office»s
I

Assyt 'ccordmgly, we find that thc MERC
correctly held that charging parties failed to

meet their burden of showing that respondent

mtended to modify the contract through its past

practices
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Wc also ffnc1 no lmc111 to chiugl!ig pMtics

claim that respondent engaged m direct dcalmg

Direct dcahng with employees constitutes an

unfair labor practice 'jut an employer»
pcrttnttcd to con1lrliinlcatc svltjt eniplovccs ui

a noncoeicnie manner as long as he does not.

engage m md!Vidual brngaming On mandatOry

:1&)subjects" Absent thc duty to necrotiatc,

mformation regiirdmg pohcy changes falls

withm the geneial comnuuucation permitted
20

between employers and employees. 'ecause
respondent dul not have a duty to bargraui

over th" matters contamed m the July 1998
memorandum, the MERC properly relcctccJ

this claiin 2!

Afjnmed
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