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JURISDICTIONAL STATEMENT

On December 21, 2006, the Michigan Court of Appcals issued a published opinion in 46"
Circuit Trial Court v Crawford County (On Remand), __ Mich App _ ;  NW2d __ (2007).
On January 19, 2007, Appellants Crawford and Kalkaska Counties filed a timely application for
[cave to appeal. The Michigan Association of Counties, Michigan Townships Association and
Michigan Municipal League support the application and submit this amici curiae brief addressing
the issues involved.

This Court has jurisdiction to grant leave to appeal or order alternative relief. MCR
7.302(G). The Court also has jurisdiction to accept this amici curiae brief for filing, and consider it

in the disposition of the pending application for leave to appeal. MCR 7.306(D); MCR 7.313.



STATEMENT OF QUESTION ADDRESSED BY AMICUS CURIAE MICHIGAN
ASSOCIATION OF COUNTIES

WERE ATTORNEYS FEES PROPERLY AWARDED TO THE TRIAL COURT’S
COUNSEL?

Plaintiff-Appellee Trial Court answers: Yes
Defendants-Appellants Counties answer: No

Judge Kolenda answered: Yes

The Court of Appeals answered: Yes, but put a relative

cap on attorneys fees

Amici Curiae Michigan Association of Counties,

Michigan Townships Association and

Michigan Municipal League answer: No, with all due
respect to the Court
of Appeals effort to
provide at least a
partial remedy to
excessive attorneys
fees in cases such as
this.



INTRODUCTION

This Court is undoubtedly well aware of this case, which it just reversed on the merits, and
remanded to the Court of Appeals. The Court of Appeals, however, declined to alter its prior
decision regarding attorney fees in light of this Court's guidance. Therefore, this case needs further
correction,

Amici curiae are the: (1) Michigan Association of Counties (“MAC”), which is a non-profit
organization consisting of the 83 counties in Michigan; (2) Michigan Townships Association
("MTA"), which is a non-profit corporation with a membership consisting of more than 1,200
townships throughout Michigan; and (3) Michigan Municipal League ("MML"), which is a non-
profit corporation with a membership that includes over 500 Michigan cities and villages. On behalf
of Michigan counties (MAC’s “member counties”), MAC previously submitted a brief on the merits
in this case, which the MTA and MML joined. MAC, MTA and MML now submit this brief
supporting the Counties' application for leave to appeal. The Court of Appeals has improperly tilted
the balance of power in favor of courts and against judicial funding units, such as MAC, MTA and
MML (and ultimately taxpayers) by ordering the Defendant Counties to pay the Plaintiff Trial
Court's attorneys fees, despite the lack of merit in the Trial Court's case. MAC, MTA and MML
request that the Court grant leave to appeal, or other relief, to correct and clarify the law.

STATEMENT OF FACTS

MAC, MTA and MML concur in the Statements of Facts set forth in the Counties’
application for leave to appeal, and provide the following summary for convenient reference here.
On interlocutory appeal, the Court of Appeals ruled that the Trial Court was entitled to

recover attorneys fees. 46" Circuit Trial Court v Crawford County, 261 Mich App 477, 500-501;



682 NW2d 519 (2004), Iv held in abeyance 687 NW2d 297 (2004)." The Court of Appeals
subsequently ruled in favor of the Trial Court, and held that the law of the case doctrine precluded
review of the Counties' attorney fee issues. 46™ Circuit Trial Court v Crawford County, 266 Mich
App 150; 702 NW2d 588 (2005), reversed 476 Mich 131; 719 NW2d 553 (2006). This Court
reversed the Court of Appeals on the merits of this court-funding litigation, but declined to review
the attorney fee issues, which were included in the Counties' application for leave to appeal, and
supported by MAC. Instead, this Court revisited the prior application for leave to appeal (of 261

Mich App 477) in a November 1, 2006 Order that relevantly stated:

". . .in licu of granting leave to appeal, we VACATE in part the
judgment of the Court of Appeals and we REMAND this case to the
Court of Appeals for reconsideration of whether the 46" Circuit Trial
Court is entitled to recover reasonable attorney fees, in light of this
Court's decision in 46" Circuit Trial Court v Crawford County
(Docket No. 128878)."

On remand, the Court of Appeals reaffirmed its earlier decision, without accepting any input
from the parties, and apparently without giving much consideration to this Court's reversal of the
Court of Appeals' rulings on the underlying claims. The Court of Appeals relevantly stated:

"In 46" Circuit Court I, supra [261 Mich App] at 490, we concluded
that the "inherent power doctrine" supplies a court with the authority
to take whatever steps are reasonably necessary to fulfill the judicial
function. Specifically, we concluded that this authority includes
undertaking litigation to secure necessary funding, employing outside
counsel to do that, and recovering reasonable attorney fees spent on
that litigation. Id at 490-91. "[T]he inherent power of a court
includes those powers reasonably required for its practical exercise. .
. [including the power] to employ counsel and recover reasonable
attorney fees arising out of such inherent power litigation."
Employees and Judge of the Second Judicial District Court v

' Also on interlocutory appeal, the Court of Appeals held that the Counties forfeited the right to an
evidentiary hearing on the reasonableness of the Trial Court’s requested attorney fees by failing to
request a hearing, and that the Counties would not be entitled to a hearing, even if they had
requested one, reasoning that the lower court had a sufficient record to determine the reasonableness
of counsel’s hourly rates and the hours expended on the litigation. 46" Circuit Trial Court, supra,
261 Mich App at 502-504.



Hillsdale Co, 423 Mich 705, 749; 378 NW2d 744 (1985) (Riley, J.,
dissenting). Nonctheless, we further reasoned that the determination
of appropriate attorneys fees in this context must be approached with
"great caution," 4 6™ Circuit Court I, supra, at 496, and we outlined a
procedure to be used in determining the issue, id. At 499-500. We
reversed the lower court orders awarding attorneys fees and
remanded for reconsideration of those fees in light of our decision. /d
at 505.

We find nothing in 46" Circuit Court II [476 Mich 13 1] that would
undermine this analysis or result. The Supreme Court reiterated our
conclusion that the inherent power doctrine provides the judiciary the
authority to compel appropriations that are rcasonable and necessary
to allow the court to function serviceably in carrying out its
constitutional responsibilities. 46" Circuit Court II, supra at 143-
149, The Supreme Court determined that, under the facts of this case,
the Trial Court had failed to prove with clear and convincing
evidence that the appropriation made by the legislative branch was
insufficient in this regard. /d. At 149-155. However, nothing in the
Supreme Court's opinion suggests that a court may recover
attorneys fees expended to assert a claim for increased funding
only if that claim is ultimately adjudged to be meritorious.

In our view, such a rule would severely undermine the inherent
power doctrine. A rule allowing reimbursement of attorney fees
only if inherent power litigation is successful would have an
onerous chilling effect. The judiciary, only contemplating
litigation because of a perceived budget shortfall,' would be hard
pressed to employ outside counsel whose unreimbursed fees
might exacerbate that shortfall. As we have already noted, there
is no reason in this case to conclude that the claim for additional
funding was made in bad faith and the claim was, at least,
arguably meritorious. 46" Circuit Court I, supra, at 492, n 11.

Accordingly, on remand from the Supreme Court in their Nos.
126088, 126089 and 126090, we again conclude that the Trial Court
is entitled to recover reasonable attorneys fees within the limitations
set out in 46" Circuit Court I. Further, on remand from the Supreme
Court in their Nos. 126846, 126847 and 126848, we have also
reconsidered our July 7, 2004, order in light of this opinion, and we
again affirm the June 11 and June 30, 2004, opinions and orders
entered by the lower court concerning attorney fees and costs on
remand from 46” Circuit Court I." (Slip Opinion, pp 3-4, emphasis
added).



' We recognize that our decision is inconsistent with the usual rule
that attorney fees are recoverable, if at all, only by a prevailing party.
This case presents a unique circumstance as the viability of one of
our three branches of government is at issue. The judicial branch,
which has no independent financial means to undertake funding
litigation, must be empowered to undertake that litigation when
necessary to protect the judicial function.

STANDARD OF REVIEW

This brief discusses issues of law. Appellate courts review legal issues de novo. Cardinal
Mooney High School v Michigan High School Athletic Ass’n, 437 Mich 75, 80; 467 NW2d 21
(1991).

ARGUMENT

L. THE LOWER COURTS IMPROPERLY ORDERED THE COUNTIES TO PAY
EXCESSIVE ATTORNEYS FEES ON BEHALF OF THE TRIAL COURT.

Despite this Court's restoration of balance in this separation-of-powers case, the Court of
Appeals promptly tilted that balance back in favor of courts and against their funding units. The
Court of Appeals' published decision is binding precedent (MCR 7.215(C)(2); MCR 7.215(J)(1))
that encourages additional disputes and ensuing litigation that will waste taxpayer dollars and likely
continue until this Court takes corrective action. Therefore, MAC, MTA and MML join the Counties
in asking this Court for further relief.

In this brief, MAC, MTA and MML wish to emphasize the importance of the issues
presented by the Counties, and urge this Court to take action, but not burden the Court with a
duplicative analysis of the issues. In the event that this Court directs briefing on specified issues (as
the Court previously did in its Order granting leave to appeal), then MAC, MTA and MML would
appreciate an opportunity to address those issues.

A few points bear emphasis. First, the Court of Appeals stated that nothing in this Court's

opinion on the merits suggested a different outcome on the attorney fees issue. To the contrary, this



Court reversed the Court of Appeals and held that the Trial Court's position not only failed as
contrary to law, it also failed under a clear error standard of review for lack of supporting evidence.
Sece, ¢.g., 46" Circuit Trial Court, supra, 476 Mich at 140, 160.

The Trial Court had no viable contract or inherent power claim, so its counsel should not
recover attorney fees from the Counties (let alone the substantial fees requested) for pursuing such
claims. Judicial funding cases arise due to the limited financial resources of funding units. Those
funding units should not be burdened with attorney fees generated by a court and/or its counsel in an
ill-fated attempt to change the law. See, e.g., Wayne County Sheriff v Wayne County Bd of
Comm'rs 148 Mich App 702, 713; 385 NW2d 267 (1986) (discussing practical realities reinforcing
conclusion to deny costs and attorney fees, explaining: "The county can hardly be expected to stretch
its severely limited resources even further to cover the expense of every challenge to its' officials'
budget decisions, particularly where, as here, the challenge is unsuccessful on the merits"). Funding
units already have to pay for their own attorneys. Where a court has no meritorious claim, the court
should not sue its funding units. If the court chooses to litigate anyway, as in this case, then the
court and its attorneys should be responsible for the court's attorney fees arising from the litigation
that the court never should have begun.

This Court previously rejected the Trial Court's attempt to make the Counties pay for an
alleged problem that the Trial Court created (a purported "moral problem" due to the Trial Court's
unilateral promise to provide enhanced benefits to court employees). This Court's reasoning
similarly applies to a court's attempt to "impose a doctrine of judicial supremacy" requiring funding
units to pay attorney fees for a court's unilateral pursuit of such unreasonable and unnecessary
demands. 46" Circuit Trial Court, supra, 476 Mich at 154-55.

The Court of Appeals' suggestion that there would be an "onerous chilling effect” if funding

units were not required to pay a court's attorneys fees is overstated, at best, as indicated in the
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Counties' application. Further, some "chilling" of cascs that lack merit would be beneficial. The
Court of Appeals reasoned that courts "must be empowered to undertake [funding] litigation when
necessary to protect the judicial function." That reasoning is irrelevant to this actual case, which
was not necessary to protect any judicial function.

Certainly there may be situations in which litigation is necessary to protect a judicial
function, and MAC, MTA and MML do not dispute the ability of a court, which proves such
necessity, to recover attorney fees (subject to reasonable limitations on the amount, as discussed
below). This case, however, is not about a Court needing funds, or attorneys, to fulfill any judicial
function. Instead, the Trial Court had no viable claim, but the Court of Appeals nevertheless ordered
funding units to pay for this unnecessary litigation, disregarding this Court's holding that the Trial
Court failed to satisfy the "reasonable and necessary" standard that is required to justify additional
funding. 46" Circuit Trial Court, supra, 476 Mich at 160.

Second, the burden of proof is on the plaintiff court in a judicial funding case. 46" Circuit
Trial Court, supra, 476 Mich at 149. The Court of Appeals suggests, in contrast, that with respect to
the recovery of attorney fees in such cases, the burden is shifted so that the funding unit must
establish that the court made a "bad faith" claim that was not "arguably meritorious" (similar to the

standard for a funding unit to recover its own attorney fees. MCR 2.625(A)(2); MCR 7.216(C);

MCR 7.316(D)). The Court of Appeals' suggested standard is conceptually flawed because it
assumes that attorney fees are always required to protect judicial functions, where in reality, and as
proven, no judicial function was threatened in this case.

Over twenty years ago, this Court’s Justices agreed “that an inherent power analysis is
implicated when judicial functions are in jeopardy.” Employees and Judge of the Second Judicial
Circuit Court v Hillsdale Co, 423 Mich 705, 724; 378 NW2d 744 (1985) (“Hillsdale”, emphasis

added). The majority declined to further elaborate in the absence of what it considered to be a
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proper record. Id at 725. Justice Riley, dissenting, joined by Chief Justice Williams and Justice
Ryan, offered the following commentary:

“Thus, to lay a foundation for establishing a procedure for the trial
courts of Michigan to compel funding, | would hold that the court has
the inherent power to compel funding for reasonable and necessary
expenditures for court operations but that this power cannot be
broader than the established need which compels its exercise.

kK ok

Having established this foundation, I would hold that, when accord
cannot be reached with the legislative funding authority, the court
should initiate suit and bear the burden of proving that its
appropriation request is reasonable and necessary to the court’s
operation. [ would caution that to be reasonable and necessary the
need must not only be practical rather than relative, but it must
be shown that the funds are needed for the effective
administration of justice. The trial court’s opinion should set forth
specific findings of fact, identifying those judicial functions that will
be in jeopardy if the appropriation requested is denied, and
conclusions of law indicating why the function is required by the
constitution. 423 Mich at 743-44 (emphasis added, footnote
omitted).

This Court agreed with Justice Riley regarding the constitutional balance between the
legislative and judicial branches of government, and adopted the portion of her opinion that
articulates the procedure that a trial court must follow in pursuit of its inherent power. 46" Circuit
Trial Court, supra, 476 Mich at 148-49. This Court further stated: "The plaintiff court seeking to
compel funding must demonstrate that 'the overall operation of the court, or a constitutional function
is in jeopardy because of the actions of the funding unit." 46" Circuit Trial Court, supra, 476 Mich
at 149, quoting Hillsdale, supra 423 Mich at 717-19. Here, the Trial Court failed to carry that
burden, and moreover this case arose from the actions of that Court, not "the actions of the funding

unit[s]." The Counties simply, and appropriately, refused to concede to claims that were contrary to



law, unsupported in fact, and indeed, exorbitant, particularly in light of the Counties' limited
resources.

Judicial funding and related litigation is controlled, most fundamentally, by the separation of
powers doctrine, which is a shield that protects our form of government and the people it serves.
The doctrine is not a sword to be used by one branch of government against another. Judicial
Attorneys Assoc v State of Michigan, 459 Mich 291, 304; 586 NW2d 894 (1998). The Court of
Appeals’ opinion, however, enables and encourages a court to maintain expensive litigation that
must be funded by its funding unit(s).> Even a court without a meritorious claim could effectively
threaten litigation to pressure its funding unit(s) to simply concede to the court’s demands
(irrespective of their lack of merit, other funding issues, etc) just to avoid having to pay the court's
cxorbitant legal expenses.

The mere threat of high litigation expenses tilts the balance of power unjustifiable in favor of
a court and against its funding unit(s). The Court of Appeals has provided courts with a substantial,
and unjustifiable, weapon to use against their funding units. The separation of powers doctrine
compels replacing this "sword" with a "shield," and providing additional safeguards as necessary to
enable courts to carry out their responsibilities, while protecting scarce tax dollars and the funding
units' legislative power to allocate those dollars to competing priorities.

Even assuming, as the Court of Appeals suggests, that there should be a "green light" for
courts to bring these types of cases, the Court of Appeals erred by essentially ordering a "blank

check" to pay for them. The Court of Appeals' one-sided order on attorney fees is contrary to law

*MAC, MTA and MML does not mean to suggest that any court would act with improper motives;
however, from an economic standpoint, a court can be expected to act in its self-interest to the extent
permitted by law (just as people attempt to minimize their taxes). A court that wants to provide
increased benefits for its employees, and knows that there is a published Court of Appeals opinion
requiring the funding unit(s) to pay the court's attorneys fees, can be expected to at least consider,
and likely pursue to some degree, litigation to advance its interests.
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and improvident because excessive attorney fee awards, and a court's ability to threaten to make
funding units pay them, disrupts the balance of power between co-equal branches of government in
lunding disputes. This is a fundamental matter of statewide importance that is illustrated by this
litigation, which apparently produced approximately $1.3 million of attorney fees sought by the Trial
Court. Such an expense should not be imposed on a poor county that found itself in litigation
because it lacked money to pay for requested court funding in the first place.

In Wood v DAIIE, 413 Mich 573, 588; 321 NW2d 653 (1982), this Court set forth factors to

be considered in computing a reasonable attorney fee:

l. The attorneys’ professional standing and experience;
2. The skill, time and labor involved;
3. The amount in question and the results achieved,;

4. The difficulty of the case;

5. The expenses incurred; and

6. The nature and length of the professional relationship with the client.

Under the third factor, or perhaps as a stand-alone factor in judicial funding cases,
consideration must be given to the nature of such cases, which involve a court obtaining “reasonable
and necessary” funding to carry out its constitutional obligations. 46" Circuit Trial Court, supra,
476 Mich at 143, 160. A court’s attorney fees in this type of case should be proportionate to the
nature of the case, as well as its outcome.

MAC, MTA and MML respect the Court of Appeals’ attempt to fashion at least a partial
solution to the excessive fee problem through a relative cap on attorney fees. 46" Circuit Trial
Court, supra, 261 Mich App at 500-501. The Court’s partial remedy, however, leaves open the

possibility of additional cases like this involving protracted litigation with expensive attorneys.



There is an incentive for courts to retain counsel whose aggressiveness and billing rates (although
appropriate in other contexts) could be misused in the public funding context.’

Finally, the public's confidence in the judiciary's integrity must not be jeopardized. Court
funding cases such as this concern public funding of one branch of government by another. It is
important to protect the “checks and balances” between branches of government by ensuring that
courts do not use the threat of attorney fees to tilt the balance "in favor of judicial supremacy,” at the
expense of funding units and, ultimately, taxpayers. 46" Circuit Trial Court, supra, 476 Mich at
148. Public confidence in the courts cannot be sustained where courts are viewed as bestowing
special benefits on themselves at the expense of the communities that support them. Court
cmployees work side-by-side with other municipal employees, and should not be exempt from the
financial constraints that affect municipal employces. The Court of Appeals has opened the door for
courts to zealously advocate their own interests, without regard to the interests and abilities of
funding units. This type of judicial funding litigation is contrary to community standards and

common SCHSG.4

> MAC, MTA and MML mean no disrespect towards the Trial Court or its counsel, which initially
obtained impressive results for their client, including a modification of the law (which was not
corrected until this Court reviewed the case). Factors that may favor a private recovery, however,
must be viewed in light of the public nature of this type of litigation. Taxpayers should not be
burdened with enormous legal bills, nor have to forego necessary governmental services in order to
pay a court's attorneys fees, particularly in a case where the court had no sound basis for additional
funding.

* For example, police ticket and apprehend criminal suspects who then may have their day in court.
There is no need to maintain court capacity to handle criminal matters, however, to the extent that a
police force is reduced or eliminated due to the lack of available funds, as Crawford County's road
patrol has been (referencing materials submitted to the Court in connection with Case No. 128878,
see Tr 625, 627; Apx 1555a, 1557a; see also Tr 276; Apx 1463a confirming court fulfillment of
mandated functions with caseload reduction). Consider also that when the Trial Court was formed
in 1996, it had 64 employees and was to proceed with the expectation of reducing them to achieve
the goal of reducing operating costs. By mid-2000 (when the events leading to this litigation
essentially began), the Court had only reduced its employees by four - to 60 (Tr 230). In contrast,
Crawford County had 20 employees in 1997 and 12.5 employees in 2002 (Tr 624; Apx 1554a), with
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The Court of Appeals' published decision established "judicial supremacy” with respect to
the payment of'a court's attorney fees, which, combined with economic reality, will cause municipal
scrvices to be cut so that the money can instead be used to pay for meritless litigation. Corrective
action is required so that this litigation is properly concluded and never repeated. Therefore, MAC,
MTA and MML urge the Court to reverse the Court of Appeals' decision and provide guidance for
the benefit of Michigan jurisprudence and taxpayers.

IL THIS COURT SHOULD GRANT RELIEF CORRECTING AND CLARIFYING THE
LAW,

This case presents compelling grounds for this Court to cxercise its discretion to grant leave
to appeal or take other action under MCR 7.302(G). The attorney fee issue involves legal principles
of'major significance to Michigan jurisprudence. MCR 7.302(B)(3). The Court of Appeals' decision
is also inconsistent with this Court's decision on the merits in this case, as well as other relevant
precedent; and the Court of Appeals' decision is clearly erroneous and will cause material injustice
in this case and other cases that can be expected to follow. MCR 7.302(B)(5).

If left uncorrected, this case will (1) undermine the public's confidence in the courts, (2)
reduce the ability of municipalities to serve the public, and (3) usurp the legislative authority of
judicial funding units in contravention of the required separation of governmental powers under
Michigan's Constitution. Accordingly, this Court should (1) correct the Court of Appeals' departure
from the standards that this Court recognized and applied in this case, as well as prior inherent
power and public employees benefits cases, and (2) clarify the law to provide guidance and avoid

future litigation.

its road patrol reduced from 9 to 5 employees (Tr 625; Apx 1555a; see also, Tr 627, 653; Apx
1557a, 1559a). Court employees received a 4% wage increase every year since 1996, while
Crawford County employees' wages were frozen (Tr 816; Apx 1575a).
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RELIEF
The Michigan Association of Counties, Michigan Townships Association and Michigan
Municipal League respectfully request that the Court consider this brief in its disposition of the
application for leave to appeal; reverse the Court of Appeals' decision; and correct and clarify the
faw.
Respectfully submitted,

FOSTER SWIFT COLLINS & SMITH, P.C.
Attorneys for Michigan Association of Counties,
Michigan Townships Association and

Michigan Municipal League

} e s
Dated: February 23, 2007 By: / Sy / L/ /l/, N,
Webb A. Smith (P20718)
313 S. Washington Square
Lansing, MI 48933
(517) 371-8100
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