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INTRODUCTION

The Michigan Municipal League is a nonprofit corporation formed for the purpose of
improving municipal government and administration through cooperative effort. The League
is comprised of 512 Michigan cities and villages. Some 380 cities and villages are members of
the Michigan Municipal League Legal Defense Fund, which is operated by the League through
a Board of Directors. Acting through the Legal Defense Fund, the Michigan Municipal League
represents the collective interests of Michigan cities and villages in selected cases involving
municipal legal issues of statewide significance. The most frequently utilized method of

participation by the League is that of preparing and filing an amicus curiae brief.

STATEMENT OF JURISDICTION

The statement of jurisdiction submitted by Appellants is accurate, and is accepted by the

Michigan Municipal League.



COUNTERSTATEMENT OF QUESTIONS PRESENTED

DOES THE BOUNDARY COMMISSION HAVE JURISDICTION
OVER THE EFFECT OF ACT 425 AGREEMENTS ON PETITIONS

FOR ANNEXATION?
Appellants say NO
Appellee says YES
Intervenors say YES
Amicus MTA says NO
Amicus MML says YES
Amicus Richmond Township says NO

SHOULD THE BOUNDARY COMMISSION’S CON STRUCTION
AND APPLICATION OF ACT 425, MCL 124.29; MSA 5.4087(29)
BE UPHELD AS GIVING EFFECT TO THE INTENT OF THE

LEGISLATURE?
Appellants say NO
Appellee says | YES
Intervenors say YES
Amicus MTA says NO
Amicus MML says YES

Amicus Richmond Township says NO



DOES THE PLAIN LANGUAGE OF ACT 425, MCL 124.29; MSA
5.4087(29) SUPPORT THE DECISION OF THE BOUNDARY

COMMISSION?
Appellants say NO
Appellee says YES
Intervenors say NO
Amicus MTA says NO
Amicus MML says YES
Amicus Richmond Township says NO

SHOULD THE DECISION OF THE BOUNDARY COMMISSION

BE AFFIRMED ON APPEAL?
Appellants say NO
Appellee says YES
Intervenors say YES
Amicus MTA says NO
Amicus MML says YES
Amicus Richmond Township says NO
STANDARD OF REVIEW

The standard of review identified by the Boundary Commission is correct.



STATEMENT OF FACTS

The counterstatement of facts submitted by the Boundary Commission is accurate and
complete. The extra-record assertions of fact submitted by Appellants and the County of St.
Clair should not be considered part of this appeal, which is limited by law to the record

developed before the Boundary Commission.

ARGUMENT

THE BOUNDARY COMMISSION HAS JURISDICTION OVER
THE EFFECTS OF ACT 425 AGREEMENTS ON PETITIONS FOR
ANNEXATION

The legislature’s grant of jurisdiction to the Boundary Commission is very plain and

direct:

The commission shall have jurisdiction over petitions or

resolutions for annexation as provided in section 9 of Act No. 279 of

the Public Acts of 1909, as amended.
MCL 123.1011a; MSA 5.2242(11a). The reference to “section 9” is to MCL 117.9; MSA 5.2088,
from which it is clear the Boundary Commission is the entity charged by the legislature with the
task of “determining the validity of the petition or resolution” for annexation. In addition, the
legislature explained the “powers and duties” of the Boundary Commission.

The Commission in processing and approving, denying or revising a

petition or resolution for annexation shall have the same powers and

duties and be in accordance with and subject to the provisions of Act

No. 191 of the Public Acts of 1968, relating to petitions which

propose incorporations.

MCL 117.9(2); MSA 5.2088(2). The grant of jurisdiction includes the authority necessarily

involved “in processing and approving, denying, or revising a petition or resolution for



. F

annexation.” The exercise of jurisdiction urged upon the Boundary Commission by Lenox and
Casco Townships during the adjudicative process, reviewing and giving statutory effect to an
Act 425 agreement, is now attacked vigorously on appeal because the outcome was contrary to
the desires of the townships. According to the Appellants, the Boundary Commission can
exercise its jurisdiction to consider an Act 425 agreement and deny a petition for annexation, but
it cannot exercise its jurisdiction to consider an Act 425 agreement and grant a petition for

annexation. The argument is without merit.

A strikingly similar argument was advanced and rejected in Shelby Charter Township v
State Boundary Commission, 425 Mich 50; 387 NW2d 647 (1982), based on a provision in the
Charter Township Act that exempted charter townships from annexation. Shelby Township
claimed the Boundary Commission acted outside its jurisdiction in failing to give Shelby
Township the protection from annexation afforded to it under MCL 42.34(1); MSA 5.46(34)(1).
Ultimately the Supreme Court concluded:

The commission therefore did not exceed its statutory authority by
not applying this interpretation of the statute to this case.

Shelby Township, supra, p 77. Exactly the same issue is now before this court: does the
Boundary Commission have jurisdiction over the interpretation and application of a statute
other than the SBCA (State Boundary Commission Act) or the HRCA (Home Rules Cities Act)
that on its face prohibits annexation by the Boundary Commission? The Supreme Court
answered “yes” in its Shelby Charter Township decision. The same analysis and holding applies
to the Boundary Commission’s review of an Act 425 agreement, and its determination that an
agreement does, (or does not), require the denial of a petition for annexation. The briefs

submitted to this court fail to distinguish the present case from the Supreme Court’s holding in
9



Shelby Charter Township. With such clear precedent for the exercise of Boundary Commission
jurisdiction over the interpretation and application of a statute purporting to insulate a
township from annexation, the burden is on the petitioners to identify some specific authority to
the contrary. This has not been done. Petitioners ask this court to ignore clear precedent and
depart from the holding of the Supreme Court, without any basis for doing so. The Court of

Appeals should follow and apply the rationale and holding in Shelby Charter Township.

Analyzing the Boundary Commission’s jurisdiction produces the same conclusion. The
Supreme Court expressed its appreciation of the legislature’s efforts to vest the Boundary

Commission with broad powers.

We take note that since April 1968, when this petition for
annexation was filed, our legislature has passed comprehensive new
legislation dealing with this area of the law. The new statute, MCLA
117.9 (Stat Ann Current Material §5.2088), as amended by PA 1970,
No. 219, effective April 1, 1971, now provides the only procedures by
which a municipal corporation may annex territory. It establishes
certain substantive standards to guarantee that future annexations
will be for the general good of the areas concerned, and not merely
for the private good of individual citizens. The statute also gives
broad powers concerning annexations to an independent State
Boundary Commission.

Township of Owosse v city of Owosso, 385 Mich 587, 590; 189 NW2d 421 (1971), emphasis added.
While clearly dicta, the observations of the Supreme Court are illuminating. The legislature’s
broad grant of powers concerning annexation was designed to ensure the Boundary

Commission, not the courts, decided issues necessarily implicated by petitions for annexation.
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Administrative agencies do not operate in abstract legal vacuums. Their powers are
derived from statutory grants, and are interpreted in light of their statutory purpose.
In determining whether a board or commission has a certain power
the authority given should be liberally construed in light of the
purposes for which it was created and that which is incidentally
necessary to a full exposition of the legislative intent should be
upheld as being germane to the law.
Coffman v St Bd of Examiners, 331 Mich 582, 590; 50 NW2d 322 (1951). The Boundary
Commission’s power to consider and analyze Act 425 agreements in order to determine their
impact on pending petitions for annexation is incidentally necessary to the process of fully
adjudicating annexation cases. Any other holding would frustrate the legislature’s intent in
creating the Boundary Commission and charging it with the responsibility of hearing,
approving, denying, or revising petitions for annexation. This effectively is what Judge Glazer
held in another agency appeal in which the same jurisdictional argument was raised.
It is my conclusion that the Boundary Commission does
have the authority to review all of the facts surrounding a
purported conditional transfer agreement and to make a finding as
to whether those facts trigger Act 425's preemption or not.
This is so, among other reasons, because Section 30 of Act 425
refers to the filing of a reported conditional transfer agreement as
quote, prima facie evidence of the conditional transfer, close quote.
By definition prima facie evidence may be rebutted.
And it is my opinion that the Boundary Commission is the
administrative body before which the legislature intended [it] to be
rebutted if it could be.
Ruling from the bench, Wheatfield Township v Boundary Commission, Ingham County Circuit
Court, Case #94-78685-AA, Honorable Lawrence M. Glazer; emphasis added; transcript

attached as EXHIBIT 1. Judge Glazer's opinion is sound. At the Circuit Court level in this case,

the Honorable Daniel J. Kelly reached a similar conclusion.

11



This question has not been addressed beyond the Circuit
Court level in this State. As a result, there is no binding caselaw
directly on point. Accordingly, the resolution of this issue must be
made by application of recognized principles of statutory
construction, including consideration of the legislative history of the
act. Under such analysis, this Court finds that the Boundary
Commission is authorized to consider and determine the validity
of purported Act 425 Agreements when reviewing petitions for
annexation.

Opinion, page 2, EXHIBIT 2, emphasis added.

It makes no sense to bifurcate hearings and decisions between the Boundary Commission
and the Circuit Court to resolve issues like those raised in this case. The resulting procedural
quagmire would swallow cities, townships, and private parties alike. Even appeals would be
double tracked, with Boundary Commission rulings challenged in Circuit Court, and Circuit
Court rulings challenged in the Court of Appeals! The same reasoning utilized by Judge Glazer
and Judge Kelly should be employed by the Court of Appeals in this case to reach the same
result: the Boundary Commission has jurisdiction over the existence and impact of Act 425

agreements on petitions for annexation pending before the Boundary Commission.

THE PLAIN LANGUAGE OF THE STATUTE WAS
APPLIED AND FOLLOWED BY THE BOUNDARY COMMISSION

While a contract under this act is in effect, another method of
annexation or transfer shall not take place for any portion of the area
transferred under the contract.

MCL. 124.29; MSA 5.4087(29).

The plain language of the statute supports the analysis and decision of the Boundary

Commission. The first phrase, “While a contract under this act is in effect,” requires some
12



examination of the contract offered by Lenox and Casco Townships. The plain language of the
statute requires the Boundary Commission to determine if a contract exists, and if the contract is
“under this act.” In addition, the Boundary Commission must determine if the contract “is in
effect.” The Boundary Commission followed the plain language of the statute. The Boundary
Commission was not convinced by Lenox and Casco Townships that the contract really was
“under this act” or “in effect” because of the absence of characteristics indicting an annexation

or transfer had taken place.

Also following the plain language of the statute, the Boundary Commission looked for
evidence of “annexation or transfer” in order to determine if “another method of annexation or
transfer shall not take place.” This is a necessary part of the analysis, because the legislature

limited the shield against annexation to “any portion of an area transferred under the

contract.” MCL 124.29; MSA 5.4087(29).

Contrary to the arguments of the Appellants, the mere existence of an Act 425 agreement
is not a complete shield against annexation. The plain language of the statute provides a shield
only “for any portion of an area transferred under the contract” If no area actually is
transferred, there is no statutory shield against annexation. The Boundary Commission’s
efforts to determine if a transfer occurred were based on an attempt to follow and apply the
plain language of the statute cited by Appellants. The opportunity to prove the “area
transferred under the contract” was available to Appellants. Their proofs of an actual transfer

were scant, because the purported Act 425 Agreement did not call for an actual annexation or
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transfer. The Boundary Commission followed the plain language of the statute more faithfully

and completely than did Lenox and Casco Townships.

Appellants” reliance on the plain language of the statue is overstated. Indeed, it is an
attempt to impart a different meaning to the statute than what is conveyed by a careful

consideration of each phrase.

The Court of Appeals should recognize the careful consideration given to the statute and
the facts of this case by the Boundary Commission. Depending on the facts of each case and the
arguments advanced by the participants, it may be necessary for the Boundary Commission to
determine

(1) if an Act 425 contract exists,

(2) “under this act,”

(3) and “is in effect,”

(4) for “an area transferred under the contract”

(5) that is the subject of an annexation petition before the Boundary Commission.

Any one of these determinations may involve controversies over specific factual issues that

must be resolved on a case by case basis.

It may be that no Act 425 contract between townships will provide the sought after
statutory shield against annexation, because no actual transfer will occur between the
contracting townships. Mere agreements to coordinate services, share waste hauling services,
or promote economic development, should not suffice. This would not deviate from the course
charted by the legislature. Act 425 agreements were designed and intended to provide a means

by which cities and townships could contract for annexation of township territory to a city

14
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without enduring Boundary Commission hearings and rulings. That legislative purpose will be

furthered by affirming the decision of the Boundary Commission.

THE BOUNDARY COMMISSION’S CONSTRUCTION
AND APPLICATION OF ACT 425, MCL 124.29; MSA 5.4087(29)
SHOULD BE UPHELD AS GIVING EFFECT TO THE
INTENT OF THE LEGISLATURE

The specific problem the legislature sought to solve in adopting Act 425 is revealed in the
House Legislative Analysis, EXHIBIT 3. All of the participants in the case agree on this. In
response to a request by General Motors to expand a plant within the City of Flint, with no
vacant land on which to situate the facility, the City and Genesee Township worked out

a contractual arrangement whereby the township would transfer
the land to the city in exchange for a share in the tax revenue.
Although many persons agreed that this unique cooperative
approach to the transfer of property between local units of
government was laudable, some questioned the legality of such an
arrangement and believed the agreement could have been
challenged in court on the grounds that the agreement skirted the
authority of the State Boundary Commission, which has statutory
jurisdiction over matters pertaining to municipal boundary
adjustments, and also because [the] statute does not specifically
provide authority for such arrangements between local units.

EXHIBIT 3, emphasis added. The Michigan Municipal League, the Michigan Townships
Association, and the State Boundary Commission supported the proposed legislation. The

support of these three entities was garnered because of the “win-win” anticipated effects of the

15



legislation. A city and township could fashion their own contractual arrangement for

annexation, while preserving the township’s tax base.!

The “no annexation” provision of Act 425, MCL 124.29; MSA 5.4087(29), was a shield
provided to townships in return for their willingness to enter into contractual arrangements for
annexation. Otherwise, once induced to enter into a 425 agreement, complete with tax sharing
terms, a township could be victimized by a petition or resolution seeking annexation through
the Boundary Commission. The city could prove it was providing services to the area covered
by the contract, and the township would be without a defense within the criteria of the SBCA.
The Boundary Commission’s order of annexation could wipe out the preservation of the
township’s tax base otherwise preserved or protected by the Act 425 agreement. This scenario
was unworkable. The legislature recognized the risks associated with the potential use of Act
425 agreements as annexation weapons, and a complete statutory shield was statutorily

provided to townships in order to induce them to enter these new contractual annexations.

Some years after the enactment of Act 425, townships began entering Act 425 agreements
for the purpose of obtaining the statutory shield against annexation petitions and proceedings
before the Boundary Commission. Of course, the ultimate effect of these agreements was not
known, because the contracting parties had not entered into an arrangement for annexation for
which the statutory shield was provided. Nevertheless, townships seized upon the specific
language of MCL 124.29; MSA 5.4087(29) as absolute evidence of the state legislature’s intent to

shield all townships from annexation proceedings before the Boundary Commission, based on

! The Boundary Commission cannot order annexation with a tax base preservation clause or condition.
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interlocking 425 agreements between neighboring townships. This is a peculiar misconstruction
of the statute, which thwarts the legislature’s intent and purpose in enacting the legislation in

the first place.

There is nothing wrong with proponents of township government arguing for a
misconstruction of Act 425 agreements in order to acquire a complete shield against all
annexation efforts by citizens like Walter and Patricia Winkle. However, the Court of Appeals
should recognize the arguments for exactly what they are: an attempt to obtain an unintended

result that frustrates the intent of the legislature.

All three pieces of legislation (Act 425, the SBCA, and the HRCA) can be harmonized
without forgetting or thwarting the intent of the legislature. The Boundary Commission is on
the right track. An Act 425 agreement involving two townships that does not produce the type
of contractual annexation envisioned by the legislature between the City of Flint and Genesee
Township does not give townships the complete statutory shield against annexation ordered by
the Boundary Commission. This is not a startling or irrational approach. Indeed, the Boundary
Comumission is advancing the intent of the legislature by declining to shield townships from
annexation in the absence of a contractual agreement for annexation. It is the decision of the
Boundary Commission in this case that will drive townships to consider and adopt Act 425

agreements with cities!

17



Reversing the Boundary Commission’s decision will encourage townships not to enter
Act 425 agreements with cities, because the complete statutory shield against annexation will
be available by way of interlocking township agreements, without the clearly identified
legislative goal of contractual annexations between cities and townships. This would be a
mistake of immense proportions, because it would defeat the purpose in adopting Act 425, and
it would allow the filing of pro forma Act 425 agreements between townships around every city
in the state as a means of barring all petitions or resolutions for annexation before the Boundary
Commission. Heralding this as the ultimate intent of the legislature based on the alleged “plain

language” of MCL 124.29; MSA 5.4087(29) is utter nonsense.

The critical statutory language is:
While a contract under this act is in effect, another method of
annexation or transfer shall not take place for any portion of an area
transferred under the contract.
MCL 124.29; MSA 5.4087(29). Words left unexplained by the townships are “another method
of”. The Boundary Commission finds in these words a requirement that an “annexation or
transfer” occur under Act 425 before “another annexation or transfer” is barred. In the absence

of a contractual annexation according to Act 425 as envisioned by the legislature, there is no

reason, legal or otherwise, to bar “another method of annexation or transfer”.

All of the parties agree the word “annexation” is undefined within the text of Act 425, the
SBCA, and the HRCA. The MTA argued in the Circuit Court for a definition limited to
annexation of township territory to a city. This was curious, because the annexation in this case

alleged to have occurred under an Act 425 contract barring “another method of annexation” by

18



the Boundary Commission was the annexation of township territory by another township!
Annexation of township tetritory by another township fruly is rare. It occurs under MCL 46.14;
MSA 5337, by way of a decision of the county board of commissioners? The basic
consequences are described in MCL 41.104; MSA 5.153.
If a township’s boundary is altered by annexing a part of its

territory to 1 or more townships, the township board of the township

from which the territory is to be taken and the township board of the

township or townships to which the territory is to be annexed shall

jointly meet as soon as possible after the annexation and shall

possess the powers provided in subsection (2).
MCL 41.104(3); MSA 5.153(3), emphasis added. If “annexation” in MCL 124.29; MSA 5.4087(29)
only refers to annexation of township territory by a city, and does not include annexation of
township territory by another township, then the complete statutory shield against annexation
by a city in a proceeding before the Boundary Commission is not available to townships in this

case. The MTA’s arguments were modified for presentation to the Court of Appeals, to correct

this logical inconsistency.

The townships read the “plain language” of MCL 124.29; MSA 5.4087(29) as a bar to the
Boundary Commission order annexing township territory to the City of Richmond. The
Boundary Commission reads the “plain language” of MCL 124.29; MSA 5.4087(29) as barring
annexation when an Act 425 contract actually achieves a contractual annexation or transfer. The
precise question not yet reached and answered by the Boundary Commission is whether or not
an Act 425 agreement between two townships can provide the complete statutory shield against

annexation of township territory to a city under any circumstance.

? The Boundary Commission has no jurisdiction over the annexation of township territory by another township.
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The Court of Appeals has offered a concise statement of the rules of statutory

construction:

(I) when a statute is unambiguous, further construction is to be

avoided; (2) if an ambiguity exists, the intent of the Legislature

must be given effect; (3) a construction which best accomplishes the

statutes” purpose is favored; (4) statutes are to be interpreted as a

whole and construed so as to give effect to each provision; (5)

specific words in a statute are given their ordinary meaning unless a

different interpretation is indicated; and (6) respectful consideration

is to be given to the construction of a statute used by those charged

with its application.

Moreover, unless the construction of a statute by the body charged

with administering it is clearly wrong or another construction is

plainly required, this Court will accord deference to that

construction.
Citizens Disposal, Inc. v DNR, 172 Mich App 541, 550-551; 432 NW2d 315 (1988). Undoubtedly
MCL 124.29; MSA 5.4087(29) is susceptible to multiple interpretations, as demonstrated by the
arguments in this agency appeal. The phrase “another method of annexation” implies that a
contract under the act will involve or produce the annexation of territory. But what happens if
the contract does not involve or produce annexation of territory in the first instance? Does the
absence of the implied condition, the contractual annexation of territory, prevent the
otherwise automatic bar of “another method of annexation”? And does the contractual

transfer of territory between two townships constitute annexation by contract that precludes

“another method of annexation” ordered by the Boundary Commission?

There is no answer to these questions that is plainly apparent from the language of the
statute. This is traceable to the multiple connotations of the word “annexation” derived from
the various contexts in which the word appears. It is a generic reference that can apply to the

alteration of city, village, township, county, or school district boundaries by a variety of
20



procedures. The meaning most commonly ascribed to the word is the annexation of township
territory to a city, but there is no definition in the SBCA, HRCA, or Act 425 to guide the

Boundary Commission, the parties, and the Court of Appeals.

This is where it is helpful to ascertain the intent of the legislature and give effect to it.
The House Legislative Analysis indicates the legislature was trying to solve a very specific
problem. The legislature sought to provide authority and encouragement to cities and
townships to negotiate their own contractual arrangement by which township territory could be
annexed to a city, thereby avoiding Boundary Commission proceedings and preserving a
portion of the tax base for the township. Absolute protection from petitions or resolutions for
annexation submitted to the Boundary Commission was granted to townships to encourage
them to enter Act 425 contracts that produced the arrangement worked out between Flint and

Genesee Township.

Remembering the specific problem the legislature attempted to solve in enacting Act 425,

it is perfectly clear

(1) annexation by contract must occur before another method
of annexation is barred, and

(2) a contract between two (or more) townships that does not
produce annexation of territory to a city, also does not bar another
method of annexation by the Boundary Commission.
This construction of MCL 124.29; MSA 5.4087(29) gives effect to the intent of the legislature, and
is consistent with the text of the statute. Cities and townships remain encouraged to work

together to arrive at a contractual arrangement for annexation of territory to a city. Townships

are discouraged from entering Act 425 agreements for the purpose of blocking all methods of
21



annexation of township territory to a city. Act 425 agreements between townships can be
utilized for the purpose of economic development, but the complete shield from annexation
ordered by the Boundary Commission is not available,. To obtain that shield, the objective

sought by the legislature must be achieved: the contractual annexation of township territory to

a city.

This is the direction in which the Boundary Commission is headed. Unless the
construction is clearly wrong, or another construction is plainly required, the Court of Appeals

should accord deference to the Boundary Commission’s construction of the statute.

Despite the argument by the townships for a literal construction of MCL 124.29; MSA
5.4087(29), this court should not interpret the statute literally where the interpretation would
lead to a result clearly contrary to the legislature’s intent.

It has long been the rule in Michigan that a literal construction
of the words of a statute will not be given when contrary to the
apparent intention of the legislature.
In ascertaining the intent of the lawmakers, where the
language of a statute is of doubtful meaning, we may examine the
conditions and circumstances surrounding its enactment.
State Treasurer v Wilson. 423 Mich 138, 144-145; 377 NW24d 703 (1985). Examining the conditions
and circumstances surrounding the enactment of Act 425, and MCL 124.29; MSA 5.4087(29) in
particular, there is overwhelming evidence of the legislature’s intent to authorize annexation of
township territory to a city by contract, and to protect the contracting township from another

method of annexation ordered by the Boundary Commission. The statute should be construed

and applied accordingly. The construction and application urged upon the Court of Appeals by
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the townships would frustrate the intent of the legislature in adopting Act 425, by encouraging
townships to enter contracts effectively prohibiting annexation of township territory under Act
425 and the SBCA. This would be an absurd result, exacerbating the problem intended to be

solved by the legislature!

THE DECISION OF THE BOUNDARY COMMISSION
SHOULD BE AFFIRMED ON APPEAL

Although highlighted by the issue of statutory construction presented by this case, the
basic nature of this agency appeal remains defined by MCL 24.306(1); MSA 3.560(206)(1):
[T]he court shall hold unlawful and set aside a decision or order of
an agency if substantial rights of the petitioner have been prejudiced
because the decision or order is any one of the following;
(a) In violation of the constitution or a statute.

(b) In excess of the statutory authority or jurisdiction of the agency.

(c) Made upon unlawful procedure resulting in material prejudice to
a party.

(d) Not supported by competent, material and substantial evidence
on the whole record.

(e) Arbitrary, capricious or clearly an abuse or unwarranted exercise
of discretion.

(f) Affected by other substantial and material error of law.
The appeal focuses on the Boundary Commission’s construction and application of MCL 124.29;
MSA 5.4087(29), which is entitled to respectful consideration and deference by this court. At
most, appellants can argue their construction of the statute is more accurate than the Boundary

Commission’s, because the plain language of MCL 124.29; MSA 5.4087(29) is the only evidence
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of legislative intent to be considered. However, the argument collapses under its own weight
when the plain language of the statute is given its full effect, and the intent of the legislature is
determined by examining the actual problem the legislature atterpted to correct. Therefore,
the townships cannot demonstrate that the Boundary Commission’s construction and
application of MCL 124.29; MSA 5.4087(29) amounts to a “violation” of the statute requiring
reversal. Even the existence of equally plausible interpretations of the statute is not a basis for

reversing the Boundary Commission’s decision under MCL 24.306(1)(a); MSA 3.560(206)(1)(a).

The jurisdiction of the Boundary Commission necessarily involves and includes the
power to review and analyze Act 425 agreements within the procedural framework of
adjudicating petitions or resolutions for annexation. Reversal under MCL 24.306(1)(b); MSA
3.560(206)(1)(b) would not be appropriate for the reasons explained at length in the first section

of this brief.

Petitioners offer no significant claim or argument of “unlawful procedure” by the
Boundary Commission, other than the protest over the refusal to deny the petition for

annexation based on the Act 425 contracts. There is no reason to reverse under MCL

24.306(1)(c); MSA 3.560(206)(1)(c).

Appellants have not challenged the decision of the Boundary Commission because of an
alleged absence of “competent, material and substantial evidence on the whole record,” MCL

24.306(1)(d); MSA 3.560(206)(1)(d). The brief filed on behalf of the Boundary Commission
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describes and quotes numerous facts in support of the Boundary Commissions’ findings and

decision. There is no reason to reverse under MCL 24.306(1)(d); MSA 3.560(206)(1)(d).

Although not specifically briefed as an abuse of discretion, or an unwarranted exercise of
discretion, the petitioners’ attack on the Boundary Commission’s decision could be construed as
a request for reversal pursuant to MCL 24.306(1)(e); MSA 3.560(206)(1)(¢). Nevertheless,
reversal is not warranted. The Boundary Commission’s construction and application of MCL
124.29; MSA 5.4087(29) on the specific facts of this case fall well within the parameters of its
powers as an administrative agency. An exercise in statutory construction by the administrative
agency charged with the responsibility of hearing and deciding cases involving the statute

should not be reviewed or reversed under MCL 24.306 (1)(e); MSA 2.560(206) (e).

Finally, there is no “other substantial and material error of law” warranting reversal
under MCL 24.306(1)(f); MSA 3.560(206)(1)(f). The townships claim the Boundary Commission
decision impairs, diminishes or destroys vested contract rights. Petitioners’ primary complaint
is that the Boundary Commission refused to find the townships protected by the complete
statutory shield against annexation afforded by the application of MCL 124.29; MSA 5.4087(29).
The statutory shield is not a term or condition of the Act 425 contract. Petitioners cannot
contract for the receipt of a perceived legal benefit of a statute, and then bind an agency,
tribunal or court to deliver the specific legal result. The collective ability or capacity to enforce
the Act 425 contract(s) between the townships has not been diminished or impaired by the

decision of the Boundary Commission.
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The ultimate consequences of the order of annexation are not before this court, but some
explanation is warranted. The townships argue that the Boundary Commission paid
insufficient attention to the plans, goals, contracts, obligations and responsibilities of their units
of local government, one aspect of which was the Act 425 agreement(s). All of these topics are
embodied in the statutorily prescribed criteria to be considered by the Boundary Commission,
MCL 123.1009; MSA 5.2242(9)m as quoted and described in the Boundary Commission brief, p
9. There is no indicaﬁon, in the record or otherwise, that the Boundary Commission
disregarded the statutorily prescribed criteria. Petitioners really are attempting to drag the
Court of Appeals into a mass of political questions which are not within the standard of
appellate review.

Resolution of a controverted annexation unavoidably involves
political considerations and the exercise of a large measure of
discretion.  Evaluation of the record and of the commission’s
balancing of the criteria and determination of reasonableness
implicates the merits of the proposed annexation and poses
considerable risk of drawing the judiciary into the resolution of what
continues to be - despite the adoption of the administrative format -
essentially a political question.
No vested right or legally protected interest being involved,
the judiciary ought to be especially circumspect in reviewing
commission rulings and determinations.
Avon Township v Boundary Commission, 96 Mich App 736, 748-749; 293 NW2d 691 (1980), quoting
from Midland Township v State Boundary Commission, 410 Mich 641; 259 NW2d 326 (1977). In the
Avon Township opinion, the Court of Appeals rejected the type of protests now being raised

about the complications caused by a change in boundaries.

[N]o person or township has any vested right or legally protected
interest in the boundaries of governmental units, irrespective of
inconvenience and burdens that may attend change in those
boundaries.
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Avon Township, supra, p 751. The inconveniences and burdens visited upon the townships as a
consequence of the change in boundaries are legally insufficient to prevent the order of

annexation. This is not new law.

While there are elaborate statutory guidelines for dealing with the consequences of
annexation, MCL 117.14; MSA 5.2093, and detachment, MCL 123.1 et seq; MSA 5.2221, et seq,
the legislature has stated in unequivocal terms that:

The provisions of section 14 [MCL. 117.14] shall not be applicable to

an annexation approved by the commission of part of a township or

village to a city except in the event of outstanding bonds or other

evidences of indebtedness of the township or village. In such event,

the commission shall determine and order an equitable division of

assets and liabilities which relate to the bonds or other indebtedness.
MCL 117.9(9); MSA 52088. The legislature has determined that the contractual rights and
obligations of units of local government, such as those involved in providing municipal
services, are not deserving of formal adjustment by the Boundary Commission in the course of
approving a petition or resolution for annexation, in the absence of “outstanding bonds or other
evidence of indebtedness”. This categorization by the legislature of the rights or obligations of
local units of government that require recognition and adjustment by the Boundary
Cominission forecloses further consideration of this issue by the court. If petitioners were of the
belief the Act 425 agreements required some special adjustment by the Boundary Commission
due to outstanding bonds or contracted indebtedness, then information on that point should
have been submitted to the Boundary Commission. In the absence of such proof, the issues
were not preserved for appellate review. In any event, the legislature’s determination of how to

deal with the consequences of an order of annexation by the Boundary Commission is

conclusive, and not subject to attack in this appeal.
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CONCLUSION

The Boundary Commission properly exercised its jurisdiction and authority over
petitions for annexation in construing MCL 124.29; MSA 5.4087(29) and applying the statute to
the facts of this case, and determining the Act 425 agreements between Casco, Lenox and
Columbus Townships were not an absolute bar to annexation ordered by the Boundary

Commission.

The Boundary Commission’s findings, determinations, and decision are supported by

competent, material and substantial evidence on the whole record.

RELIEF REQUESTED

The decision and order of the Boundary Commission should be affirmed.

Dated: 12/14/1999 W Vég"“”"

Eric D. Williams P33359
Attorney for Amicus Curiae
Michigan Municipal League

PROQF OF SERVICE

On the date below I served by first class mail a copy of the
Michigan Municipal League’s Amicus Curiae Brief upon all
parties of record herein at their respective addresses disclosed
on the pleadings on 12/14/99. 1 declare the statements above
are true to the best of my jrifarmation, knowledge, and belief.

Date: 12/14/99
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Mich State Boundary Commission Before Judge Glazer
1 STATE GF MICHIOAN faged ‘ Page 3
i ! Lansing, Michigan.
3 & THE CIRCUNT COURT FOR THE COUNTY OF INGHAM .
. 2 Friday, June 9, 1995,
, Wimedield Toamabip, Mo 84 7%35' J':.::mn File k] 1:30 p.m,
Pentomr, 4 L] L .
3w | Moulavkecen 5 JUDGE GLAZER: Have you =il agreed on h
¢ Mkhi;msuzﬁoundlryc&u&iméa esion ) - : bi . on how
) utary Commitsion 6 you ut going to divide up the 45 mirutes or do I need
. ; 7 todoit?
. 8 MR WILLIAMS: We've divided it up.
9 JUDGE GLAZER: You've ali agreed, okay.

10 THE HONORABLE LAWRENCE M. GLAZER, CIRCUTT MUDGE

" ORAL ARGUMENT 110 You have to forgive rrfc. this is the first (ime ['ve .
2 Laing, Michigar: - Friduy, hure 9, 1355 1] brought the computer in the courtroom and I'm trying to
3 12 take my notes electronically today for the first time,
g ATPEARANCES: 13 so pleasc bear with me when I have to delay. This case
i3 ﬁﬁo%ﬁfm%m o 14 is — what is the filc number? | don't have my calendar
|} Wegt Lake Rowd IS here
18 &uld.u B. Suie 105107 . .
" o«: w““"i‘”‘ venor Reapn 16 MR BAUCKHAM: The file number, Your
" 17 Honor, is 94-78685-aA.
] ! it -
N P %3‘;525&._-_ ESQUIE a3y 18 JUDGE GLAZER: 76635-AA7
0 Do i 44593 19 MR. BAUCKHAM: 78685-AA.
N °“,.,.h,, e Pesitionsr Wheadfield 20 JUDGE GLAZER: Okay. And who will be
22 Soseph K Cox, 2.C. 21 arguing on behalf of the petitioners?
23 200 Ve Crind River L €385 22 MR. GOODENDUGH: Brian Goodenough oa
W, L .
2O B o er e e 23 behalf of Wheatfield Township, Your Hooor.
2 Clty of Wibisuion 24 MR. BAUCKHAM: I'm John Bauckham oo
25 behalf of Amicus Curiae, Your Henor, for the Michigan
l Puge 2 p age 4
1 Township Associstion,
2 APPEARANCES CONTINUED:
2 JUDGE GLAZER: Thank vou,
3 Michigas Dq:uaruunt of Atormery General
Mumcipal & Military Division 3 MR MICCARTHY: Robert McCanhy on behsif
¢ avi GEORGE M ELWORTH, RSGUTAE (PO
s 'J’\.susuz Aorvay Gucnrad 3 of Bananza Development Company.
g Lacwing, Mictizun 44502 5 MR CoxX: Joscph Cox on behalf of the
Cn Batall of ta ﬂ-pnnd-rz Mld.‘,m 6 C;(y_
7 Stan Bowndary Commins - Iworth ¢
— Rolfed, re. MR. ELWORTH: George Elworth on behalf of
y 3 D] aqm BIQUIRE (F 1334) 8  the Boundary Commission,
‘o Kalacrsaon, Michigan 49007 g JJDGE GLAZER: Thank you. [ had most of
" O Benulf of Amicus Cunaa Mickigun Township 16 you in berc 81 keast oncs before, some of you many tmes
2 Ciya foc Bi 1] before, but I would apprecinte it if you alko will stats
" ;;"' :?'ch?. e mm:m ) 12 your oame when you gt up © arguc,
j¢ DU Raoids, Mickina: ¢9307 13 Could you also el mc 25 you get up o
s Og Behall of Amicus Curite Michigan Muaicipal 14 argue how much time you've agreed that that person will
6 15 be allocated, Whao is going to arngue first?
17 i6 MR, QOODENOUGH: I'm going to, Your
18 17 Honor.,
18 i8 TIDGE GLAZER: Mr. Goodenough, how much
6 19 tme bave you been sllotted?
21 20 MR. GOODENOUCH: i'm going lo suzmpt 1
22 21 complete in about 12 minutes, Your Honor.
3 22 WDGE GLAZBR: Oksy. Go abead,
2 23 MR. GooLENOUOK: Thark you. Your Honor,
b1 24 Brian Goodenough on betnlf of Wheatficld Township, With
25 e oday is Mr. John Bauckhem on behalf of the Michigan
Accurate Reporting Page | - Page 4
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Page § P::gw:_{1
t Township Association. 1 decisions msde by the commissioners over whether 1
2 This matter is before the court wday ) spprove or deny snncxation must be made in accordance
3 pursuant lo Whentfield Townskip's petition for review of 3 with very specific criteris defined within thoy Aer,
4 the susic Boundery Commission's September 2151, 1954, 4 Tba criterin are contained in Section 9 of the Act and
L) order approving ennexation of epproximately 124 acres 5 deal with such jtemns oy population, anticipewed future
¢ from Wheatfiedd Township 1o the City of Willlamston, 6 gpowth. erestern, It iy only afier applying this
7 Wheatfield Township asterts that tho 7 criteria 1o the facts of the cose that the Commission
8 Commission's decision 10 approve annexation i this case §  con muke a decision,
g it erroncous and sbould be roversed as & mener of law 9 The second and more specific situic thag
10 on the grounds that, number one, the State Boundary 10 governs the Boundary Conunission is known as Act 425 of
1] Commission is an administrative agency, it has exceoded 11 1984, Under Act 425 two tocol unjts of EOvernnent pre
12 its limited jurisdiction eng then eiected 1o review snd 12 sliowed to enter into a conditional transfer egreement
13 rule on the velidity of the Act 425 agreerieni between 13 10 assign jurisdiction either in whole or in part
14 Wheatfield Township and Williamstowa Township, 14 smongst themselves. The stanie requirernznts for an Act
15 Number two, the Commission's fiadings sad 15 425 sgreement ore contained within Act 425 jtsclf.
6 order are in direct violation of Act 425 which prevents 16 Act 425 goes on to state that once two ar
17 be Commission from approving any anpexation or ransfer 17 more local units of government enter intg 3 conditional
i8 of property subject to & conditional ransfer 18 ransfer sgreenent, no other means of znncxation or
19 esgreement 19 uansfer can uke place,
20 Number three, the conditiona] wsasfer 20 In this case, Your Honor, ¢ petition was
21 egreemient in this case was vabid and there wag no 2 filed with the State Boundary Commission in March of
22 competent matkerisd or substential evidence on the record 22 1993, Before any decision was made upon that ennexetion
23 for this Commitsion 1o declare the agroement invalid, 23 petition, Whestficld Townsbip and Williamstown Township
24 It's on thess grounds ket Wheatfieid Towaoship has 24 entered into 2 conditions! trensfer sgreement under Act
25 requested a review of this cour, 25 425. The Commission was mede aware of lbe existonce of
Page 6 : Poge 8
1 Your Honor, before wo get into the scrusl i the conditionsl transfer agreement not only by
2 facts of the case, 1'd Iike 10 brief the court on the 2 Wheatficld Township but also by the Michigen Secretary
3 makeup of the Boundary Commission. In this casc the 3 of Statz Office of the Great Seal,
4 Boundary Commission was composed of five layrren, Unlike | 4 Rather than stopping annexation
5 most sdministrative agencies there are no admunistrative S procecdings like they were required to do under Act 425,
6 law judges wbat act a5 members of the Boundary 6 the Comumission elecled instead to take it upon itsell to
7 Commission. Thres of the five commissiontss arc 7 review the contents of the conditional transfer
3 appointed by the governor and 3it on cuch Boundary 8 sgroement and rule upon it validity and
$  Commission casc decided fn this sta. The remaining ¢  enforceability. Wheatficld Township contends that this
10 rwo commissioncrs are eppointed from the county in which 10 is the first error of law in this case.
i} the anaexation proceeding is being requested. Ono of 1 After reviewing the agreement, the
12 the members s from a city within the county, the otber 12 Commission stated in its findings without any
13 member is from 8 townskip within e counaty, These two 13 explanation whatsocver that the joint agreement for
14 members change on cach proceeding, and we never bave the 14 conditional transfer between Wheatfield Township and
15 same set of five people sitting on two oceasions. The 15 Williamstown Township is not within the scope of the
6 Commission is the sdministmrative sgency. It bolds only 16 sanexation exemption of Section 9.
7 that authority specifically granted by the state 1w ‘The Commission also siated, apain without
18 legislature or the constitution, I8 any explanation, the joint agreement for conditional
19 . There are two stattes under which the 19 transfer of property between Wheatfield Township and
20 Boundary Commission operates. The first statuic, the 20 Villiemstown Township is not 6f the characier and
2i State Boundary Comumdssion Act, is the statuts that 2! quality to restrict the Boundary Commission's
22 created e Commission and empowered it with the right 22 authority. Again, no cxplanation es to what character
23 1 approve or deny annexatioz fo = Boundary Commission 23 or quelity means. Wheatfield Township asserts that this
24 proceeding. 24 isthe second error of faw in this case,
‘3 Under tbe Stawe Boundary Commission Act 25 Finally, Your Honor, the Commission
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Page 1}
Commission, well, these are the four provisions, can the
Commiesion ook beyond that paon's conclusion wp
satisfy itseif whether those are in fact the four
provisions that must be entered? _

MR. GOODENDUGH: Your Honor, we don't
believe that this Commission has ahy suthority -

JUDGE GLAZER: S0 your answer is no?

MR. GOODENOUGH: - to construc a
contract,

JUDGE GLAZER: So your answer is np?

MR GOODENOUGH: Correet,

UDGE GLAZER: So if I present them with
2 paper with four paragraphs in it and say this is an
Act 425 agrecment, see, it has four paragraphs, that's
it, and it's been registered with the Secretary of
State, that’s it, they can't look beyond that?

MR. GOODENOUGH: That's our position.

JUDGE GLAZER: But [ can, I can do it in
this case, is your position?

MR. GOODENOUGH: Your Honor, this casa,
we believe that in order for this to have been
challenged, it's a proceeding that could have been
recognized by the petitioner for the city through the
eircuit courts itself. There is no indication in the
record that this contract was ever disputed on any of

those grounds or under the requirements of Act 425,

Page 12

JUDGE GLAZER: So your answer is that }
ean’t do it? '

MR, GOODENQUGH: That it's not contained
within the record of this case to show that thig
contract was matzrially available,

Your Honor, once the conditional transfer
sgreement hes been filed with the Ingham County Clerk's
office and the Secretary of State, the statute of 425
says it 1s deemed prima facie evidence of its
existence. There is absolutely no evidence on the
record in this case —

JUDGE GLAZER: Excuse me, Jet me just
back you up there.

MR. GDODENDUGH: Sure.

JUDGE GLAZER: Your position is that the
Commission cannot construe 2 contract or look at the
actual contents of & so-called agreement but that a
cowrt can in & proper case procedurally?

MR. GOODENCUGH: 1 believe so, Your
Honor.

JUDGE GLAZER: So how do wegettpe
situation in your argument where & court can do that?

MR GOODENOUGH: Your Homor, I believe
that in the event that a 425 agreement was found to be

PO Box 27586, Lansing, Michigan 48909 (517) 394-2217

Wheatficld Township vs.
+ Mich State Boundary Commission
Page 9
! declared the agreement invaiid and approved annexation | |
2 despite, plain if you are reading 1 Section 9, which 2
3 prohibits them from doing so once this ype of agreement | 3
4 is found to exist, 4
5 Addressing each of the arguments in 5
¢ order, Your Honor, the township asserts that it is an 6
7 administrative agency, the State Boundary Commission | 7
8  does not have the suthority o rule upon the velidityor | 8
9  enforceability of a contract, g
1) The agency bas only that authority 10
11 specifically granted to it by the legisiature or Dy the 11
12 constitution. Neither the constitution or the 12
13 legislature in this case gives the Boundary Commission |13
14 any authority to interpret contracts. This Commission |14
15 is an administrative agency, it has no implied powers to |13
16 interpret contracts, 16
17 As we set Torth in our brief, Your Honor, i7
18 Michigan case law has consistentiy held that authority |18
i9  to interpret contracts and adjudicate contractual rights - |19
20 must be left to courts of law or equity, In the absence |20
21 of an expressed iegislative conferral of authority onan |21
22 sdminisimtive agency, the agency will geoerally lack 22
23 the powess of court on eguity, 3
7] JUDGE GLAZER: Well, what if someona r2i
p 25 files a paper and says this paper is called Section - 25
Page 10
! Act, I'm sorry, Act 425 agreement, bus the paper is 1
z biank. does the Commission have the authority to say 2
3 weil @ minute, this is blank, this is not a contrect? 3
q MR. GOODENOUGH: Your Honor, it's our 4
S position that any challenge from the Act 425 agreement | 5
§  would have to be brought to the circuit court, If the §
7 Comrmission were to attempt 1o rule on the enforceability | 7
8 of such a contract, then we believe it would have o ]
9 look to the very specific cileria contained within Act 3
10 425. Act 425 says that 2 contract only requires four 10
11 provisions to be placed within it. Once the four n
12 provisions arc in the contract, everything eise is 12
13 entirely permissibie and negotiable between the two. 13
14 JUDGE GLAZER: So your answer is if it [4
15 was blank they could look at thet and they could say, |15
16 yesh, that's 'bla‘nk 50 the four provisions area't in it? 16
17 MR GOODENOUGH: Correct. 17
18 JUDGE GLAZER: But if the four provisions 18
19 are in it — 15
2¢ MR. GOODENOUGH: Then at that point -~ 20
21 JUDGE GLAZER: By definition -- 11
~2 MR. GOODENOUGH: At that point by 22
=3 definition, the 4285, it's et the mandatory criteriz. 23
24 JUDGE SLAZER: Now if there are four 24
25 paragraphs in the contract and somcone says to the 25
Accurate orting
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. Page 13 Page 15
] on the record, the State Boundary Commission at this 1 Willismswown Township bas & sonitory
2 point has to stop all proceedings. If the petitioner or 2 s system in the ground. It's an oporating sysiem.
3 the city disputes the validity of that contract, then 3 Oagucthe conditional tansfer sgrecownt went into effect
3 it's the petitioner's or the city's dury o bring that 4 the property tronsferred from Whentfield Township to
s contract to this court; have the cootract declared 5 Wilamswwn Township. At thot point it's part of
6  invalid, 6  Willissiown Township and they con connect their
7 JUDGE GLAZER: How do they do that? 7 exinting sysiam and serve this piece of property as if
8 MRL GOODENOUGH: The could file an action &  ihey would any other portion within their wwnship.
1 as possibly as a third-party beneficiary thet sulfered 9 The Williamsiown Township purchnses its
10 some detrimental effect due to the existence of this 10 cepacity from the City of Wiitiamston. But it has
it . contrect or on similar contrast grounds or cven simply a {11 purchased capsciry and it has excess eapacity, and
12 n:quest for review by this court as to the validity. 12 Williumstown Township is in the position 10 use s
13 But unless they commence their own §3  excess copacity in 2ny mater thot it demans
14 procesdings, Your Honor, we don't believe the Boundarylld . sppropriate.
15 Commission can get to the point where it reviews a 15 The location For the sewer hookup in this
36  contract or interprets its validity. 16 case, whether il be Williamstown Township or the City of
17 JUDGE GLAZER: Go ahead. 17 Williamsiwon, would be at the cxact same ploce. So there
18 MR. GOODENOUGH: Your Honor, Section 10 - [18 it no detriment o the propety owner in this case 25 to
19 of Act 425 says that once it's filed and certified, it 3] the cost of providing these services, The services are
20  is deemed prima facie evidence of its existence. To 20 svailsblo and Willlamstown Township bes indicated its
2 allaw thie Commission to interpret and rule on the 2] willingoess ko provide thosa services 1o this aren.
22 °  validity of that agreement cleasly would exceed the 22 JUDGE GLAZER: You got sbout o half &
23 power of the administrative agency. Even if tha 23 minuio left, sir.
24 sdministrative egency had the power to review these 24 MR COODENOUGH: Your Hanor, formunolely
ri] types of egreements, the state legisiature has 25 Act 425 is notas flexible s the petitioners in this
Page 14 Page i6
I recognized thet it needs o draw a lino somewhere 25 1© ] cass conknd. Act 425 wes passed out of fear by the
2 an adminisrative agency’s powers. And in this case 2 - legislarure that cilics woren't using anncxation
3 what the steic legislamurs says is if it's filed it's -3 proocdum as & mezus of macly gobbling vp township
4 deemed prime facic evideace that it's valid. Qnly in 4 property, that's the reason that it wes ppased, It
5 our opinicn in extremely gross cases would the 5 offered townships an opportunity © plan for an ordexly
5 Commission be in a position w declars it invalid. In ] development without baving w0 adbere 0 e ad hoc needs
? this case thers's oo such evidenco on the rtord to even 7 of individual property owners Lo the detriment of
3 rise 10 that Jevel, It cloarly met eil of the B pveryone cise in their comumunity.
9 requirements contained within Act 425, and anything clse 9 Your Honor, there's simply no compeunt
10 sfier that was impermissible on the pant of these 10 matkerial substantial evidence on the record W suppert
11 pamiculsr parties, 1] the allegation ihat this agrecment is iovalid. The
12 Even if the Comrnission does bave the 12 Commission's Sepiember 2151, 1994, decision proving
13 suthority 1o review the contrac! in this case, Your 13 enncxation was in direct violation of Public Act 425 of
14 Honor, it's our opinion that thexs was no compeicat 14 1994, tho Commissicn failed to recogaize the presumplion
s materisl or subswantial ovideoce on the recard mads 15 of the validity of the ngre=ment ance it wes centified,
16 belore this commission w0 declare it invalid, 16 thare was no competent svidence submitied &t the tims of
17 The sintutory requirements for Act 425 7 bearing 1o rebut that presumption.
18 are four and they are conained in the agresment. In 18 JUDGE GLAZER: Time is up, sir. Thenk
13 Act 425 jtself the agreement bas to be for purposes of 19 you
20 an cconomic dovelopment project. In this case the 20 MR BAUCKHAM: May it plcase the coury,
21 copomic developmient project berwoen Wheatficld Township |21 Jobn Bauckbam for Amicus Curise, Michigan Township
22 and Willismstown Township is to provide for tha 22 Associztion.
23 protection of pollution sgainst either surfocs watker or 2 AoGEoLAzER: And how much —
24 po:md walcr through the use of the sanitary sewer 24 ME BAUCKHAM: (bope | can accomplish it
15 25 in ten minuies, We would like to have a Hittls bit of
Accmtn - Pa
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1 time for rebunal to rebut wiat - i gerrymander and avoid a referendum. But nevertheless,
2 JUDGE OLAZER: You wont to save some of 2 the remedy is not before the Boundary Comunission, it's
3 your ten minutes for rebutial, siz, that's fine. but I'm 3 before the legislature to get the act amended.
4 not going 1o expand everybody's time, I've got another ‘4 The Michigan Municipal League was
5  mauer thet | bave to ber today. 5 involved in the creating of this Acg 425, as was the
4 MR. BAUCKHAM: Well, Your Honer, Michigan 6  Michigan Township Associgtion. That's shown in the
7 Township Association believes that this case is & 7 briefs that have been submitted.
8 landmark case because of the issuc of municipal . 3 If there was same probiem with the
9 cooperation to accomplish development projects as 9  ianguage of Act 425, it should have besn handied in the
10 opposed 10 forced annexation whick has caused & jot of 10 legislature and not in a later date when the townships
1 oaxiery and sggravation in the pest, 1t are utilizing that act in accordance with its
12 It's interesting that the tables kave 12 terminology.
i3 somewhst tumed in this cosc from hisiorical positions 13 The Boundary Commission bas indicated the
14 of the partics in the past. And I'm looking at the 14 character or quality of the agreement is not sufficient
15 Midland Township versus Boundary Commission case wherein{ 15 to eliminate their authority over annexation. Idon't
16  the wwaship in that case argued that the Boundary 16 know what character and quality means. I don't know
17 Commission Act was urconstitutional because of the titie 17 what that term is. It's not got a legal significance to
I8 objeet provisions of the Michigen Constitution. And I8 me. They say that it is not within the scope of the
19 that the motive of the sity in gerrymandering the ) enncxation exemption of Section 9. This is their
20 boundarics to avoid 2 referendum by having multiple 20 linding. I don't know what that means, That's a very
2 anncxation petitions all under 100, and whes you sre 21 generalized statement.
22 under (00 there's no referendum. When ail of themn 22 We think that the act complies fully with
2 together were over 100, it wee again 1 bad motive which 23 these -~ the contract complies fully with the 425
24 made Lhe conlestable proceedings. 24 egreement. The opposing counsel snay argue on the basis
25 Today we bave just the opposite. The 25 of the Shelby case against the Boundary Commission. In
Page 18 Page 20
1 cities are claiming the Act 425 is unconstitutional - It case the issue was whether of not the wwnship
2 because of title object provisions and that the motive 2 furnished sdequate water and/or sewer service W the
3 of the township somehow or other is bed and should be | 3 ares involved which would allow them 1o be exempt from
4 struck down because of the -- the contract should be < anncxztion under e Charter Township Act. That's
5 struck down because of that motive, Well, in Midland I | s another sct thst bears on annexaton.
6  think those issues have been resaived. $ In that case thers were » serics of
? For the convenience of the court 1 did 7 critevin that had to be met by a charter township in
8  prepare copies of the dacisions from the Midland case B order to qualify for immunity. | think tbere cerwinly
9  and I have underlined or marked the provisions that | ¥ b Boundary Commission bas the chasce and Opportunity
10 think are pertinent. Basically what the case is saying 10 and authority 10 look at those qualifications and seo
11 is that boundary adjustments are legislative matters, 11 whether they aro met or not. That's a fachual insue,
i2 They zre - there's no vested rights or interest in 12 In this case. Your Honox, 425 is 2
13 remaining in one municipality over another and that 13 jurisdictional irsue. They don't bave any autbority
14 there's no legally protected interest of people or 14 bere to Jook at the qualifications of a contract, If
15 municipalities with regard 1o their boundaries, That 15 thre's a contract there that qunsfers conditionally
16 thesc matters arc maters of stale iegisiation and they 16  writory from one municipality to another, their
I7  een do as they will. They can eliminats municipalities [I7  jurisdiction is eliminmed, The end of the game.
18 if they wish to and they can adjust their boundaries 18 There's no discretionary suthority in 425 as there was
19 according to their nules as they choose. 19 in the Sbelby Township casc end so I think that's very
20 © ‘Well, they bave done it in the cese of 20 distinguishebic from the case before the cowrt today.
21 Act 425, And they have provided a method of resolving 2] Certainly, there are many acts that bear
72 cconomic development through cooperative conditional |22 upon anncxation, not just tho Boundary Commission Act,
-3 trensfers as opposed 1o antagonistic anoexation 23 There's the Charter Township Act which has metbods of
24 matters. And I reslizc the cities don't like this act, 24 annexatien completely devoid of tho Boundary Cocunission
25 We didn‘t like the other act where they could s proceeding. There's Village Acts that bave annexarion
Accurate Reporting Page 17 - Page 20
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| proceedings without regerd o Boundery Commission. I of the parcel. The owner indicated that the plans were
2 There's & Summer Resort Association Act 2 not &t &l firm but that there wes an inwent 1o pursuve
3 which says you ean't annex pans of tbe summer resort 3 the possibility of comunercizl or indusirial
4 witbout the approval of two-thirds of the membership of 4 development. That there was an indusirial cenier
5 thel sieremer resort association, an inrosd into the 5 sdjscent 3o this parcel and the approval of the Baundary
6 Boundary Commission's autharity. There’s detachment, 6 Commiszion was sought in this proceeding under the
7 Dechment is in effect snnexation from a city to & 7 stanues that provided for the establishment of the
8 township. That does not go through the Boundary 8  Boundary Commission.
9 Commission. There's nothing magic about the fact th 9 Based on the recond st was presented to
i0 Act 425 is such tbat it removes jurisdiction from the 10 ths Boundary Commission tbo snnexetion was spproved by
1 Boundary Commission. Tt's been done many times before 1! the Boundary Commission. We would ask that the court
12 s [ mentioned and certainly has been done here. 12 offirm that anncxation decision and reject the
13 We belicve that the 425 Act bas been o 13 chollenges thot have been made 10 it As I undarstand
4 mejor slep lowerds cooperative functioning of i4 the challenges, the challenges are basically based on
15 municipalities for be benerment of the individuals and 15 Act 425 of 1984 as bring a ber 1o this decision.
16 propexly owners within the arce and 1o avoid, a3 [ say, 16 We would indicats to the court that there
17 the enxicty and the aggravation thot's invoived with 1 #re two enitica) elements that sro missing from the
I8 anaexation, 18 argument that hes been mads by the owaship, The first
19 For that reason we whink that the 19 clement that is missing and these both refer to Section
20 Boundery Commission it this case did not bave 20 9 of Act 425, and with the court's indulgence 'l quow
2} jurisdiction. tbat if there is subsequent actions 1o - 2! Scetion 9. It says thal whike o contrect undzr this act
2 contest that contrect beceuse it doesn’t comply with the 22 s in effect, another tethod of annexation or ransfer
23 swnis, that's not within the sxpertise of the Boundary 23 shall not tnke over any poction of an sree transferred
24 Commission. Tboy sre bymen. The Boundary Commistion (24 under the contract.
25 are iaymen, there's no magistrate, there's no bgal 25 We would indicats 1o tho court as we hove
Page 22| . Page 24
! lawyzr oq that Boundary Commission, they are laymen. | in our briefs that thers aro two elements that are
2 And their authority it the Boundary Comumission Act does 2 missing from that. Number one, thers is not in
3 not extend to kgal decisions of thiy nature. And we 3 existence a contract under thix sct, And number two, no
4 sk that their jurisdiction be removed from this 4 land bad been transferred under & contract pursuant o
5 decision, 5 thisaet,
] JUDGE GrAzER: Thank you, sir. 6 As to tho first point, whether there i a
7 You bave two minutet left, Mr. Blworth, 7 contmct in effect under this act. This act requires
8 MR ELWORTH: Thank you, Your Honor, my 8 at e wmnsfer must lsvolve a transfer of propety
$ oame is Goorge Elwocth, I'm appearing on behalf of the 9 for 8 period of time for the purpose of an economic
0 State Boundary Commission. [ would indicata 1o the 1] dovelopment project. An exonomic davelopiant project is
i court that [ plan to present an argument for 11 specifically defined in Section § A of the act and it is
12 approximstcly ¢ight minut=s and the balancs of the time 12 °  »dcfinition of land and it's ussd in conjunction with
13 would be handled by the other counsel present. 13 existing or planacd improvements suitbie for use by an
id We jndicate to you that this is an 14 industriz! or commerial enterprise. bousing
15 snncxotion that was sought bere by the owners of 15 development, or for the protection of the environment.
16 approximatcly 124 acres of Iand in the Williamsson — in - 16 Wo indicats to tho court thet whik land
17 Wheatficld Township et the northwest guadrans of tho 17 was obviously there, there were no Sristing or planned
18 1896 interchange directly south of the City of 18 improvemants thet could be reasonably detrmined on the
19 Williamnston, They are seeking W be snnexed to the 19 basis of thiz record.
20 city. That anncxation was sought 10 obiain services, 20 And 0 put wbis in focus, in preparing
21 particularly watcr from the city and sewer disporal 21 this argument | reviewed the brief of the township which
22 scrvices. And they were sought in spite of the higher 22 . said in their briel of December 201k, 19594, thet this
23 ax iovels that would be presens in the city, 23 agre=ment, quoie, Specifically provides for the
24 The owner lndicaiod that i its view 24 conatruction and operation of sewar sod water facilitios
as these services were necessary for the proper development 25  tothe arca proposed for anncxation, B
Accurate rting Page 21 - Page 24

PO Box 27586, Lansing, Michigan 48909 (517) 394-2217

REERL N

Py



L T R i

Wheatficld Township vs.

Multi-Page ™ June 1995, Orai ent
< . Mich State Boundary Commission Before Judge Glazer
Page 25 Page 27
i We submit to'the court if you review the I evidence simply means that it creates a reburai
2 Act 425 -~ the agreement between these two lownships --| 2 presumplion of 2 transfer of 1and.
3 if you review that agreement you will find no 3 Apd we think it's clear from the record
4+ requirement for the construction of water and sewer 4 that's established in this case that there has been no
§  [acilities. You will find no obligation on the part of §  transfer of any land or of any jurisdiction because
§-  any entity to construct those facilities. And the 6  there is no walcr or sewer facility in that area either
7 closest that the agreement comes is that it says that 7 inexistence or in any way demonstrebly pilanned.
H] this agreement has the, quote, Potential to provide 8 JUDGE GLAZER: So the act says that the
8 encouwragement and assistance to economic development | 9 filing of agreement or a paper called an agrecment 15
10 projects. But the agreement in and of jtself requires 10 prima facie evidence?
1} no onc to do anything with respeet to the provision of . |11 MR. ELWORTH: That's correct.
12 water or sewer. For that reason it is clear that no 12 JUDGE GLAZER: And your argument is that
13 land basg transferred pursuant to this agreement, 13 the Boundary Commission can review the actual facrual
14 JUDGE GLAZER: Let me ask a question, 14 situation, including what it says on that piece of
15 Mr. Elworth, to make sure I understand the facts. From |15 paper?
16 what I've heard so far the owner of the lund wants that |15 MR. ELWORTH: Absolutely, And for the
17 lsnd annexed to the City of Williamston? {7 rcason that the act goes on to say in Section 9 that
18 MR. ELWORTH: That's correct, . |18 where there is & conditional trensier that no annexetion
i9 JUDGE GLAZER: And the City of 19 shall take place. The Boundary Commission is charged
2 Williamston is willing to do that? 20 with the duty of approving annexation and s it of
21 MR. ELWORTH: That is correct, 21 necessity has to review the contract and determing
22 JUDGE GLAZER: But the two townships, the 22 whether or not a transfer has teken place and that
23 onein which the land has been situated and the adjacent {23 review is done on a factual basis based on the record
24 towoship, have filed what they say is a contract, which {24 and the record here shows that no transfer has taken
25  obviously is opposed by the City of Willinmston and the [25  piace,
' Page 26§ Page 28
! owner of the land, right? ] In the Shelby Townskip casc it was a very
2 MR ELWORTH: That the contrsat is 2 similar analogy. We betieved in the Charwr Township
3 opposed? 3 Actif a township organized 15 8 Charer Township Act of
4 FUDGE QLAZER: Right. 4 1978 moots coTin cringis in connection with
$ MR BELWORTH: Well, the City of .1 furnishing of water and scwer services and oter ypaa
§ Williamsion and s part of its participation in the §  of services =
7 procesdings indicated that it did not beliove that this 7 JUDGE GLAZER: Ome minute,
8 contract wag a contract under Act 425 because it did not g MR ELWORTH: Thank you. = then no
9 belisve that it was for the purpose of ~ 9 snncxation is 0 tako place in that charter township,
10 JUDOEB OLAZEXR: The City of Williamston is IO Therois no refeence in the Chaner Township Act 1o any
11 on your side of thiy case? 1 roke of the Boundary Cotmmissios, but yst the Boundary
12 MR BLWORTH: That's correct. i2 Commission since 1978 hay consisiently taken on the
13 JUDOE OLAZER: And the owoer is on your I3 responsibility of revicwing those siruetions and then
14 side of this case? 14 determining whether or pat the ¢ritearin ware met, The
15 MR ELWORTH: That's correct. 15 counts bave reviewed those determinations, Tho most
16 JUDOR GLAZER: That's all | wanted to 16 recent cxampl of what is the landmark decision in the
17 know. Thank you, 17 Sikiby Township case epproving the annexation in Sbelby
18 MR ELWORTH: Okay. The townships have 18 Township.
1%  argued that the filing of this agreement should bave 19 We bave indicaied & number of other
20 soene special weight in this court and with the Boundary 20 argumenis in cur brief, but I think that unless the
2l Commission bocanse of the statement in Section 10 of Act 2! court has questions that sums up the essence of our
~2 425 that the soatract or & certified copy of the o] position.
=3 sontract it facic evidence, that term Is in the statusg, 23 JUDGE QLAZER: Thank you,
24 of a conditional rransfer, Bur as the court knows and 24 MA. MccarTiY: Your Hanor, Robert
25 the caser we've cited in our brify, prima facis 25 McCartby, I represent the property owner, Bozsanza
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H Deveiopment Compeny, which is a Michigon copannership, H property, has estimates for those pians rud is ready to
2 Tbat copantnership has owned tis property located st 2 stan construction, as | believe Mr, Cox will talk about
3 the Willlamsion exit -~ 3 shortly, for these services, The plans are deveioped
4 JUDGE OLAZER: Excuse me. sorry, to 4 and part of the record,
5 inwerrupt, but I nced 1o know bow long you arc s This distance between where the current
6 allocawed? 6 services end and where my client's propenty stans is
7 MR MeCArTHY: Five minutes, Your Honor, T significantly less than the distance [rom Williamstown
8 and ] bope to finish before that, 8 Township which is where services currently exist which
¢ JUDGE QLazER: Okay, ?  Mr. Goodenouglh: was Lalking about and my client's
jo MR McCARTRY: Thbey do own 124 scres near 10 property for Williamstown Township's cwrently existing
H] tbe comer of I-96 snd Williamston Road. It's zoned for 1l services to service my client's property it would --
13 agricultural purposcs and currendly used for 32 their lines would have to come down Corwin Road and
i3 agricuiturel purposes. They rented to & fonner who 13 ecross Linn Road.  And the reason that that's important
14 plents com on that fann.  Tbe rent ey receive from 14 is that the Corwin/Linn Road aceass for those services
15 that does not even cover the taxes that they currently 13 lomy client's property is in excess of two miles and it
§6 pry 10 VWhentfield Townshdp, We have & pieee of property 16 covers a thoroughly agricultural area. None of those
17 which is, for all practical purposcs, a dinosaur unless 17 farmers are going to want to hook up to the sewer and
18 and until we csn bave scrvices such as sower and water, 18 wator services to allow the sccess of those sewer and
19 And my client, even though he would pay 19 water lines to my client's property. It's virtually
2 more taxes by moving his property to e City of 20 iropossibie for those lines to servige my client's
2! Willismsion, wants to bave his property loeated in the 21 property.
227, Clty of Williamston because Bonanzs Development Compeny |22 JUDGE GLAZER: You've answered my
23 belicves that‘s the only realistic chance of having 23 question. Thank you.
24 sewer and water services made gvailable is through tho 24 MR. McCARTHY: Okay. And that dovetaiis
28 annexation which bas been epproved by the Boundary 25  into the only other point that | want to make which is
Page 30 Page 32
! Commission. ! under Act 425, which is MCL 129.21 A_ that sct permits
2 I'd bike to discuss the 425 Act - 2 two ar more focat units o enier into ~ I'm sorry, 1o
3 JUDGE GLAZER: Excuse me, just a second. 3 vansfer property for purposes of an econotnic
4 {'m just interested in that last statement, Why does as 4 development project. And it defines what &n economic
5 faras the record is ~ if it's already been decided in 5  development project is. And it says that it means fand
6 the record you can, why does the owner believe that §  inexisting or planned improvements suitblke for use for
? there's 2 better chance for a sewer and water hookup in 7 industrial or commereial or bousing projects.
8 the near future with the city than with eitber 8 Mr, Elworth said tiat based on reading
9 township? 9 e conwwct theve's o requirement for planned
10 MR McCARTHY: All right. [ have — this 19 mnprovements ond | agree with that Mr, Goodenough tnay
1 is part of the record and perbaps it's not casy o seo 11 come back and try 10 sey that there's an cxisting rewer
12 from where the judge is sitting, But Grand River Avenud 12 and walcr line, which is suiteble for development of
12 runs this blue line here which is also the water line. 13 this big particular picce of properry. But as I've
I+ And Williamston Roed is this comridor on the right-hand {14 shown you, the only cxisting lines arc virually
15 side of the mep that I'm showing to the court and I-9¢ 15 impossible o hook vp 1o my client's propary in any
16 is down here. ' 16 realistic tinc frame, There would bave to be
17 My client's property is located there at 17 dovelopment of the Linn/Corwin Road torridor and that
18 the intersection of 1-96 and Williamston Road which is |18 just isn't likely o occur in any reatistic lime frame,
9 the main north-south thoroughfare through Williamston, |19 So the decision of the State Boundary
20 Linn Road rubs perallel to Grand River Avenue, 20 Comumission that this 42¢ lg:u:mcr:t isn't of e type or
2] The City of Williemston has sewer and 21 charscter required to wrminats the jurisdiction of te
22 water services indicated by the blue and red fines part 22 Statz Boundery Commission is, in fact. exactly what the
23 of the way up Williamston Road to my client's property |23 facts show and exsctiy what the facy were that woe
24 and bas plans which arc located, which are shown in pink|24  presemed. _
25 here, sower services that would serve my clicot's 25 JUDGE GLAZER: Thank you., OIT the B
Accurate chorting Page 29 - Page 32
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! record. ! about Willinmsigwn?
2 (Discussion had off the record.) 2 MR, cox: Willismstown,
2 JUDGE GLAZER: How much time have you 3 JUDGE GLAZER: Not Whentfield?
4 been allotted? 4 MR, COX: Yes. There is no agreement
5 MR. COX: About five minutes. I don't 5 berween the city of Whestfield at all. Williamswown
6§  intend on taking up that much time. Joscph K. Coxon | 6  Township agrecment s Mr, .
7 behalf of the City of Williamston. As indicated, the 7 TUDGE GLAZER: Willinmstown s the entity
8  City of Williamston is on the side of the Boundary 8  w which this property is w be transferred under the
9 Commission, although we did not ask 1o have this 9  proposed sgroement, under the sgresment they tay (bey've
10 property anncxed. We just support the Commission's |10 eaered into?
11 request o do s0. The city, of course, does that 11 MR COX; Well, what they've
12 because, number one, they would like the property of the (12 transferred. Tho only thirg they've transierred was the
13 city. Number two, they are the entity most logicaland |43 jurisdiction to put water and the sewer, but yes, that's
14 most likely to be able w0 provide the services that the 14 correct, ' '
IS property owner wants, And they don't want to make 5 JUDGE GLAZER: That's what § mean.
16 sense. 16 MR, cox: What they say is we're going o
57 Now the city's arpument is pretty simple, 17 provide water ond scwer by extending the agroement we
18 I laid it out in my brief. We think this is not so much |18 bave with the city for sewer and they don't sty snything
19 the blank paper but the sham. We think this agreement |19 sbout water but thet's what the agreament says, by
20 isnothing. And we base that upon a number of factors, {20 uking our water Gne down bere and funning it down ©
2) and I've outlined thosc and specified them in my brief. 121 service this property.
22 And I think that, Judge, what you need to 22 And 25 poinied out in the briefs, in
23 look at is the circumstances in which and how the 23 order to do that, number one, they bave to have ability
24 sgreement was negotiated, the background of the 24 usnder the contract to provide that service. The city
25  negotistions, when it was presented to the Commission, {25  maiatains, and { think we arc correct, that in onder 10
Page 34 Page 36
{ and the wtality of the circumstances. It bas been 1 do that they would bave to bave the consent of the
i really empbesized bere, probably most importantly you 2 city. Theeity is not BUINR 1o consent to the exiension
3 bave 1o veally look at the substance of it wiich is ] of their sewer system in thot new method.
4 exsctly what the Boundary Commission did because they 4 Number two. they don’t really bave the
5 have a right 1o look at the contract. They could loak s capacity svailable 0 servics e Grorge property or any
§ At it to detenpine whether of pot ~ in fact, they are 6 of that property. There's evidence in the record to
7 divested jurisdiction. And that's what we've all dong, 7 jndicae that,
H] We ook = look at it and it says it's supposed to 8 Funthermore, a5 Mr, McCarthy pointed out,
L provide warr ang sewer. 9 they would have o bring the line 30 far away we don't
it Now, the township's atormey only 10 thizk really the planned improvement they bave is reml
1 mentioned in his argument that it's possible for i it's a sham itsclf. There is no res! present ability
12 Williamsiown Township to provide sewer. He said nothing 12 ° for those two governments through Williamstown Township
17 about water because they don't own the water sysiem., 13 to do tbat.
i4 They have none, The city bas the water tower, it's got i4 So whai it all boils down 1o s ir's
15 & water ling almost to this property, And significanty 15 nothing more than the ability o block iny snnexetion
1€ the only pianned method. the only method In which they 16 whaisoever of any of that property to the eity, under
17 could deliver planned sewer would be to somehow strecch, 17 asy method whatscever, And that's the oaly purpose of
18 and mean really stretch the sgreement that the 18 the agreement and that's what the Boundary Commissioo
19 township, Williamstown Township, not Wheatficld, 19 sew and that's why they nuled in favor of the propesty
20 Williamstown Township to the north there hag with the 20 owner for annexstion of e ciry. Thank you.
2] city for sewer. 21 JUDGE GLAZER: Thank you. Now, 1 think
22 Now tbe record has evidence ind'icating 22 Mr. Bauckham reserved a couple minutes for rebuttal,
<3 tho ¢ity's position with regard 1o the capecity of 3 MR WiLLIAMS: Judge, aithough | guess
24 available sewer o the wwnship under that sgreement. 24 people didn't leave me much time on bebalf of the
25 7UDGE GLAZER: Sorry, you are taliing 25 League. I'd like maybe one minutz on the satuie,
Accurate Page 33 - Page 36
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! JUDGE GLAZER: All right. I though: ! ! oceur, it's not a big issue. They put the burden on me
2 only saw five hends go up, 2 tolry and explain lo you what the words *or
3 MR. WILLIAMS: No. They were going to 3 transferred” could mesn, it could be barred under the
4 1wy and give me whatever time was left 4 statute, prohibiling a transfer.

5 JUDGE GLAZER: All right. And your name, 5 You can't overiay those things.
5 sir? € Especially you can‘t overlay them in a way that's going
7 MR. WILLIAMS: Eric Williams on behalf of 7 o deprive jurisdiction if there is no township or
8 the Michigan Municipal League. 8  entity over to a third one or one up here or another
9 JUDGE GLAZER: Go ahead, sir, §  city. That's whar that language means,
0 MR, WILLIAMS: Judge, going back 1o the 10 Why is it that it shouldn't be
1 statute, I think the crux of the whole casa is right il intorpreted that way? You have to remember that the
12 there in subsection 2, and I'm just going to address 12 legislature looked for a win-win in the 425. They said
13 that for & moment. 13 we got a city over here, a township over here, they want
14 What we're talking about in theory, when 14 to take some township territory end put it in the city.
15 one contract is in place it achieves annexation, thers 15 Wonderful. Formal annexation deprives the township of
16 isn'tany other method of annexation. Now I've inserted |16 any portion of this tax base,
17 the word achicves annexation, a phrase in there. 17 Act 425 ailows them to contract part of
18 You've got a city and an adjoining 18 the tax base will stay there. Good incentive for the
19 township. Under the MTA's construction of this act what | 19 township.
20 they want 1o be able to tell you and what they are 20 How do we protect the township from
20 trying to tell you is if thess two townships enter into 2] tumning around three years later and having the city
22 . a 425 agreement for bandling & recycle program for this |22 file en anncxation pelition and say we already provide
23 =mres and that area, they can do reciprocal ones any way 123 all the services to that area under this agreement? We
24 they want to do it. So they can bandie from both jugs. 24 give them & shieid.
25 Under that analysis if peopie in this 25 ~ When you do a 425 batween the lownship
Page 38| ) Page 40
1 arca of the wwuship need 0 got annexed 10 the I and the city and the city tries 10 provide the services
2 adjoining city, assume this is a city for & moment, 2 . under the agreement, e city's en precluded, barred
3 because they can’t get sewer and water, ey can’t get .3 {rom using that 425 agreement 35 ammuniton W go W the
4 anything else, they are preeiuded, complelely baned, 4 Boundary Commission and schicve snnexation five or ten
s anncxation cannot occuy. That's what they are telling 5 or fifieen years later afier oy provided services and
6 me Act 425 means, Any kind of economic deveiopment [ aficr the township has bought it was §oing o be a pent
7 project under Act 425 betwesn two towasiips adjoining a 7 of is tax base back. You can't bavo the city go and do
8 ¢ity is an sbsoluts bar 1o tbe snnexation, That's their 8 that and use it against U lownships,
§  analysis. 9 JUDGE OLAZER: All right. Sir, your time
Th] Judge, that wkes the whole history of 10 isup. Thank you,
1 the swatuto, tums if on its bead. They anacked my 11 1doa't know if you rescrved any time.
12 bricl with some vitality, I guess they ero certainly 12 Yout've got two minutes, thres minuiss,
13 entitled 10 do ibat because they bave sort of meade Light 13 HR. BAUCKHAM: Your Honor, in response to
34 of tho way I do talk about the two words, or transfer. 14 bz arguments that were mads, the bottom Gine is that
is There is another type of wansfer 15 this is & valid 425 sgreement. It does provide for an
16 envisioned there that that Act i3 desigred and that 16 economic developtment project as defined under Seetion |
17 langunge is designed to probibit it. This iz wwhship ¥ of Act 425, It provides for the protection of the
18 one, Lhis is township two, this is Wwwaship three, 18 ground water and surfaco weter and the avoidance of
1 Township one and twa have entered into 8 425 sgrecment 1% polistion,
20 taking this picce, township one, putting it under the 20 We do have the meens of providing the
21 juritdiction of township two, Towoship two goes o 2] type of system that we explained, In contrary b the
22 wnship thres, transfers jurisdiction to township three 22 arguments made by counsel, we don't need 10 follow this
23 withoul township one, That's barred. 23 long patiem which they've suggesied in this case.
24 That's the other iransfer. They didn't 24 Willismsiown Township bas the sbiliy
25 want 1 tel you about &, Jt's probably nover going 25 under jts controct to book inia the city’s system ot apy
Accurate Reportin a -
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' location sdjacent 10 1he township. Your Honer. we wouid ! MUDGE GLAZER: Thank you. | want o mie
| 2 Book ini the City's svstem ot the exact place that the Z 8 few minuwies in chambery and come back out and give yey
3 city would hook int its syswem. The only difference 3 8 decision. [ bope within 15 winues at the most,
4 being that we wouid come down the west side of the road 4 (A short recess was taken )
5 which is Willinmstown Township and (ke city would go 5 JUDGE GLAZER: It is my tonclusion that
§ down the cast side of the road which is the City of & the Boundary Commission docs have tbe authority 1o
7 Willismston. That's the oaly difference as far as T review all of the facys surcunding & purported
: location of the syswem. Your Honor. 8 conditional transfer sgrocment and to make 2 finding s
9 JUDGE OLAZER: Do you agroe that you heve 9 to whether those focts trigger Act 425's preemption or
10 1o bave the city's permission w extend this? 10 Bt '
I MR. BAUCKHAM: No, Your Honor, we do not 1 d This is s0, among other reasons, because
12 agree. The city bas contracied with Willigmstown l}/Section 30 of Act 425 refers to the filing of a reporied
I3 Township for a cenain amount of cepecity, Oncc this 13 conditionsl transfer agresment as quote, Prima facie
Ja~  conditional ransfer agreement went into effect, this _,'/ 1s  cvidence of be conditionz! transfer, close quote. By
15 property became Willizmsiown Township. Willinmsiown ~ }I$ definition primo fatie evidence may bo rebutted,
i Township can provide those city services up w its 16 And it's my opinion that the Boundary
17 capacity to any portion within its jusisdiction. 17 Commission is tbe administrative body before which the
I8 JUDGE OLAZER: You are waiking sbout 18 lgisiature intended to be rebuited if it could be, In
19 sewer bere, rigt? 19 this case the Commission determined that thet prima
) MR BAUCKHAM: | am talking about sewer, 20 facie evidence was rebuned, And I cannot zay that on
2 Your Honor. We do have a contract with the city a5 well 2] the evidence and the documents before them that | would
22 for warnr, We arc not currently using bat, 22 have reached & conclusion.
23 JUDGE GLAZER: You don't bave your own 23 They concluded that the purportad
24 water? 24 cooditions! wansfer was 2 sham gesigned 10 Seprive the
25 MR BAUCKHAM: That's correct, Your 25 Boundary Commission of the Jjurisdiction. And it »ppears
Page 42 ' Page 44
I Honor. We have a contract with the cityjustlikewe do | | to the court that it was indeed a sham, as there was no,
2 with the sewer. At this point we erc not providing 2 quote, existing or planned improvements, close quote,
3 water, However, the contract as far as water is 3 described or contemplated specifically in the purported
4 concerned would operate in the same fashion a5 it would § 4 sgreement; therefore, the Boundary Commission pmvai/].s/
5 with regard to the sewer, We are just not utilizing 5 in this adminisuative appesl.
6  that at this point. - 6 Who will volunteer to draft the order? -
7 We do have access capacity in this 7 MR McCARTHY: 1 will, Your Hontr.
B system, Counsal for the city admitied that in the B JUDGE GLAZEB;M‘}'OTTO%;;O;OM
9  Boundary Commission proceedings wherein he indicated | 3 advocacy all the way around,
10 that they have 25 percent access capacity in our i0 MR McCARTHY: Thank you, Your Honor.
1] existing system. We can use that capucity enywhers 11 {Proceedings concluded at 2:40 p.m)
12 within Witliamstown Township that we choose, Your {12
13 Honor. And once this conditional transfer agreement i3
4 went into effect, that property becamne Williamstown 14
15 - Township property. i3
16 The 2greement in this cass meets the four 1§
17 statutory criteris, Everything from that point forward 17
12 is merely permissible on the part of the communities, i8
19 They can contract for as much jurisdiction or as lile {19
20 jurisdiction as they want. There is no substantial i)
2} evidence on the record in this case to rebut the 2}
W2 statutory presumption that the contract is deemed 1o be 2
4 prima facic-ly invalid, and we assert that jt is o valid |23
l24 contract and whether this might be something to be 4
25 reviewed or net, it's stift valid, . 25 [
Accuratz Reporting Page 4] - Page 44
PO Box 27586, Lansing, Michigan 48909 (517) 394-2217



JPNLla-ES 1®:52 FROM:FREEMAN MCHENKZIE

CMCAT CQUNT P THE JEAY JUDICIAL CIACHTT O AMCHIGAN

ID:B19aB9w10UE l"'A_(-.i.r.

—

STATE OF MICHIGAN
IN THE 318T CIRCUIT COURT FOR THE COUNTY OF ST. CLAIR

TOWNSHIP OF CASCO,
TOWNSHIP OF COLUMBUS, zad
TOWNSHIP OF LENOX, all being
Michigan Municipal Corporations,

Petioners,

\2 File No. KOR-000886-44
HON.DANIEL J KELLY

;
MICHIGAN STATE BOUNDARY COMMISSION,
= Respondens,

H
1

aad

CITY OF RICEMOND, 2 Michigan Mimicipal
Corporation, and WALTER K. WINIQLE, and
PATRICIA A WINKLE,

Imervening Respondents.

!

OPINION

This case comes befire the Cowrt on zppezl fom the dedision of the Michigzo Smie
Boundary Cormmissior epproving the petition of the owners of approximately 157 zeres of lexd to

be annexed 10 the City of Richmond from pertions of Lenox Townshin ia Macomb Counry and

the: towaships of Columbus and Casce In St. Clair County.

At issue is the effect of a3 agreement between the towaships under Ast 425 of 1984

(MCL 124.21 et seq.; MSA 5 4087(21) et seq ) upon the jurisdictional gutharity of the Boundary

. h : »
Comzms;xon.
b

Lria
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The 1ownships, as petitioners before this Court, argue thar onee an Act 425 Agreement is
in place, the Boundary Commission is divested of unisdiction and mzy not consider 2 request for
ermexation. ‘This positien is supponed by the Michigan Township Association, whick appears
amicus curie. The Boumdary Commission, together with the mtervening respondents, the Ciiy of
Ricimond and lxndowners Weher and Patricia Winkle, assert that the filing of an Act 425
Agreement is oply prima facie evideoce of compliznce with the szrue.  Becavse it &5 nos
conciusive 2s 1o the issue, the Boundary Commission, as 2 legislative agency, has the mbeen:
athority 10 consider evidence rebutiing that presumprion before concluding that & filing has
preemped its Jurisdiction over the petition  This position is supported by the Michigan Municipal
League, which alsa appears in this action amicus curve.

This queston has not bexn addrossed beyond the Circuit Court Jevel i this State. Asa
resuli, there 15 no binding caselaw dicectly on poim  Accordingly, the resolution of this issue must
be made by zpplicerion of recognized princples of statutory constnscios, inschuding consideration
of the legslatve history of the act  Under such analysis, this Court finds thax the Boundary
Commssion is avthorized 10 consider and determine the validhy of purpered Act 425
ApRreements when reviewing petitions for annexetion,

The pext iseie becomes the adequacy of the corchusions reached by the Boundary
Comrrission in deciding thar the Act 425 Agreemens between thess townships was insufficient (o
bar anctxaon proceedings. In this case, the Bourdary Commission conducted exiensive
hearings and mede derailed findings leading 10 the conclusion that the At 425 Agreemens in this

case was insufficient and contrary to Sslamnory iment  As a resulr, i delermined thaz Bs

'+ jurisdiction was not preerspled by the purponied agreement.  Upon feview of the record, this
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Coury finds that the Boundary Commission’s defcrminanion in this regard is supporied by
competent, substantial and marerial evidence  Therefore, the orders promuigated o Ratherance
of thas decision should be affirmed.

The rarionzle for these detesminations by this Court will be discussed, in detall, beginning
with & brief stmemens of the facthiral background of the case.

Facrusl Background

On November 22, 1993, Columbus 2nd Lenox Towmskips fled their Act 425 Agrenment
with the St, Clair County Clerk and, on January 1Q, 1996, Casco and Lenox Townships filed 2
copy of their Act 423 Agresment with the St Clzir Coumty (lerk i 2conrdance with MCL
124.40; MSA 5.40879(30). The idenrtical documents were also fled with the Macomt County
Clerk and the State of Machigen, Secretary of Stzie, Office of the Greay See!  Thereafier, Walter
and Parricia Wmkle as well as ‘other ownmers of land in Casco and Columbus Townships filed 2
petition with the Boundary Commission on July 24, 1996 seeking apnexarion of 157 acres of land
into the City of Richmond purscant 1o the Siate Bonndary Comnmission Act, 1968 PA 191, MCL
I23 1001 et seq; MSA 52242(1) et seq. On August 8, 1996, the annexarion perition was found
10 be legally sufficient by the Eoundary Commission, After the appropriate public and adjudicative
bearings were beld, the Boundary Commission approved its Findings of Faez on November 25,
1997 whezein 1t found that the Act 425 Agreements were por 2 bar to the annexation petition On
March 4, 1998, the Direcior of the Deparmient of Consumer and Industry Sesvices signed an

Order approving the armexstion The three townships appezled the Boundary’ Commission’s

" decidon.
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Condusioay of Law made by the State Bonadary Commission

The wowaships s:bmit that scejon 9, MCL 124.29, MSA 5.4087(25), preciudes any
annexasion 1o ocour while 2 valid Act 425 Agreemens is in effect. This section states thar: “While
& contyacs ynder this 81 is in effect, another method of annexauion of wansfer shall not ke place
for any ponica of an ares wansferred under the contract.” MCL 1:4.29, MSA 5 4087(29). The
1ownships argne thar this wording Unembignously disallows the Cay of Richmond from amnexing
any portion of the land which is subjecy 1o the Act 425 Agreements

The respondents in this appee! potat 1o the next paragraph in the Act, MCL 124.30; MSA
5.4087(30) which stetes thar “rhe cantract or a copy of the confrac certified by that county clerk
or by the secretary of siate is prima facie evidence of the conditions! weansfer.™ It is argued that
contrary eviderce caa be ofered to rebut the coaclusion that & copmact under this acy is an
“acrual” wanster If no acmoal trassfer akin 10 mmnexation has occurred, them the Act 428
Agreemems should not bar annexation.  To hold othenwise, it is submitted, would be cormary o
the purpose of the legislarion sl To understand los argument, it is necessary 10 conwder the
tegislative history of this .

Aot 425 was wmitiated n the 1984 legistmive session zs House Bill 4995  An
understending of the incent of 1his act can be gained from 2 review of HoB. 4995, Substitute H-3,
first analysis, Juse 11, 1984, The circumstances which prompted this fegislation occurred in 1979
when officials &t the Generz} Metors plant in Flint wamed 10 expand their plaat. Siace there was
no vacant fznd in the city of Flirs, General Motors pursued an optioq of obwining 2 vacant

mdustrial park in Gepesce Township.  The city and the township developedi a comracpual

- arrangement Wherehy the township would transfer the Jand to the city in exchange for 2 share in

-—
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:hem:rcvme See Housc Bill 4995, Albough this arrangement never took effect because of
the recession, this siniarion presented an opportunity for 2 law 1o emerge.

The intent behind the Statute was 1 create 2 method in which “rwo or more kocal units of
government could, by munwel agreement, authodze the condirional tensfer of properry for the
purpose of an economic development project in the unit to which the propeny is 10 be
wansferred.” House Bilf 4995, The economic development project was for land of existing or
piannedimpmvmtsmbeumdbymhﬁmﬁalwcmmiﬂ enterprise. The agreement had to
be i writing and could ot exceed 50 years, however, the terms could be renewed.  The
argumems in support of the bill demonstrate that znnexesion is normally probiematic, “with
ownships often fedling prey 10 cities seeking 1o expand thedr rax bases” House Bil} 4993

The Court dererraines they the jegislan=e intended 1984 PA 425 10 advance agrecments
primanily berween cities and m{sm!r'ps Furthermore, section 9 was added 1a the stapute in order
1o protect jownships fom cities 1aking move fand than agreed upon by apnexation through
petition io the Boundary Conunission  The legisiature was aware that this could oceur, causing
more 1isks 1o the wwiships, and lim'::_forc determined sher secrion $ was necessary 10 induce
townships 10 enter into these agreements without strong hesitation.

Notwithstanding this &, more townships have been entering into Act 42§ Agreements
with cach other than with cifes. While & is not zlways the case, ofieatimes, rownships have used
section 9 stmply to shicdd them from annexation petitions of the cties. This posiion does not
advance the legisiature’s imeat.  The effect of interpreting section 9 1o preclude ali annexarions

would be 1o encourage towmships 1o emer imo these agreements to cffectively “kesp out”

© . anpexing cittes.  Clearly, the intent of the legisianre was 1o encourzge loczl units 16 enier into
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comracts whith promate “economic developmen projects,” not wse the agroements as weapans
against arpexation by cites.

In fact, arguments preseated during this appesl demonsiste that such 2 hidden agenda
may have beest pant of the rezson why these wenships entered Into their Act 425 Agrecrment.
Although effors were painstakingly made 10 avizt being seen =5 gn ovet sham, the real
motivation may have been disclased by the following comments ffom an arorney representing one
of the townships.

However, since the Boundary Comﬁzission kmows wity Lenox Township cannot

commmt to & specific timetable for sewers, it is wrong for the Boundary

Commission to deny thar the agreement is 2 valid Act 425 Agreerent on that

bagis. If that were the case, then no two townships could ever enter inro an

Act 425 Agreemment in zun attempt to keep 2 nearby wumicipality from

annexing their property.

Township of Lenox Supalemenal Brief, p. 8 (Emphasis added). Unforimately, this starement
demansirates to the Cour that, in this particular instance, the townsiips indeed may have utilized
the Act 425 Agresments as & type of “shark repelient” in order to ward off any attempts by
muscipaliries 10 aemex 2 portion of the Townships. This purpose is clearly contrary 1o the infent
of a siahnte cesigned o promore “econnsmic developmeny projec;:s.”

.fxcoﬂataziismonthkpoimisxbtamhoﬁty of the Boundary Copmission ¢ make the
determination 2s 1o whetber or not 2 purported agieement divests i of jurisdiction 1o proceed 10
order to analvze this jssoe, therolcand;xupomofﬂwm)'camnﬁﬁionnwdsmbt
addressed.

The St Boundary Commission Act, 1968 PA 191; MCL 123 1061 & seq; MSA

5.2242(1) et seq., provides the procedural backpround for the Boundary Commission funcrions.

PR ]

et .4 e,
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In particular, sectipn 1la of the Boundary Commission Act states, "The Commission shall have
jurisdictios over petitions or resolution for annexarion as provided in section S of Act Ne, 279 of
the Public Acts of 1900, as amended™ MCL 123.1011a, MSA 5.2242(113} The referencs 1o
section 9 is 1o the Home Rule Cities Act, 1909 PA 279; MCL 117.9, MSA 52088 which provides
the Boundary Commission subority for “determining the validity of the petition or resoluron” for
annexstion. The Boundary Commission is charged with “processing and approving, dewying or
revising & petiion or reschuion for ammexation.” MCL 117.9(2); MSA 5.2088(2) In detenmmiming n
the reasonzbleness of @ propesed m:ion, the Boundary Commnission considers the cviteria ser
forth in MCL 123,1005; MSA 5 2442(5).
The caselaw further danifies the Bousdary Commission’s authonity with regard 1o

amnexzrion. The Michigan Supreme Cout has held that

The amyextion question is essenpielly polftical, and polical considerstion canaor
be avoided whether the power is exercised by the Legidenge nself or by an
autharity 10 which the power is delegated. The uliimate decision will be g velue
Judpmeot based on the pardcular facts and circumstances of the annexation under
considerarion,
b 1

Resolution of 2 controveried annexation unavoidably involves political
considerations and the exercise of g large measure of discretion. Evaluation of the
record and of the commaission’s balancing of the criteria and determination of
reasomebleness implicates the merfts of the proposed ammexation and peses
considerabie risk of drzwing the Judiciary to the reschrion of what continues to
be—despite the adoplion of the admmustrative formet—essentially a2 pofitical
question.

No vesied rigit or Jegzlly protected imerest befng fnvolved, the judiciery
ought to be especially croumspect in reviewing commsssion mlings and

Midland Twp v Sute Boundary Coram 'z, 401 Mich 641, §73-74 (1977).

The Michigan Sopreme Court hes also mote recently addressed the authority of the

Boundary Commissioa. The Supreme Court concluded that she Boundary Comumission did not

S g




ID:8194E201UE ) r_'F:i..i_:. D18

JAN;is-SS 19:55 FROM:FREEMAN MCKENKZIE

exceed ifs staturory amboriry when it did rov interpres the Charter Townshep Act 10 read that
Shefby Township was excluded fromm annexation because it met all the requirements of MCL
42.34(1); MSA 5.46(34)(1). Shelly Charter Township v Sue Boundary Commission, 425 Mich
50, 77 (1982).

While recognizing ther the ruling of one Circuit judge is ot binding npon another, i s
worth noting thet the only other ume thas this issue has been contested, ¥ was decided the: the

I Boundary Comvanssion had jurisdiction 1o detenmtine whether & purporred Act 425 Agreement was ii
controilisg. | The Honorable Lawreace M. Glazer of the Inghem Cotnry Circuit Court presided i
|

|
over g case that raised the same question. After beanng the arguments presented be sizied, “Ir is

my conchision thay the Boundary Commission does have the authority 10 roview all of the facs
sarrounding 2 pusported canditjona] transfer agreement and 0 meke a finding 25 to whether these
facts trigger Act 425's preemption or not ” See Wheatfield Township v Boundary Comsaission,
Case No. $4-78685-AA, Transcript of Oral Argument, June 6, 1995, p. 43

Sanilarly, this Court kas reached the seme conclusion.  While % true that the Boundary
Cormission is not 2 cont, admimistrarive agencics are allowed ™10 interpret the stanutes they are
bound to adminisier znd enforce.” Gogebic Medical Care Facilify v AFSCME Local 992, AFT-

CI0, 203 Mach App 693, 606 (1995). It is Jogicel thar the Boundary Comumission should have the

CICUT TODRT POR THE $18T JUDICIAL CIRCUIY Of RICHIGAN

power 1o mterpres the satules in order 1o best serve irs fincrion.  Conscguently, in Eight of ali the
foregoing, the Cowrt determives shar the Boundary Commission did have jurisdicrion and
authority 10 decide whether the Aoy 425 Agresmens were valid,

-
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Findings of Fact made by the State Bonndary Commission
Even in hght of the foregoing conclusions, the Court is required w review the Boundary
Cozmsssion”s decision pursuamt 10 MCL 24.306; MSA 3.560(205). This section states, b

'1 (1) Except when a stanue or the constitution provedes for a I
differemt scope of review, the court shall hold urbewful asd sex
aside a decision or order of an apency if substantal rights of the
petitioner have bern prejudiced because the decision or order is wny
of the following:
(=} Inviolation of the congitution or 3 stanfe
{b} I excoss of the stannory awhority or mrisdiction of the
agency.
f (¢} Made upen wmlewful procedure resulting in maeriai
prejudics 10 2 party.
(d) Not supported by competent, maierial and substantial
evidence on the whole record. .
{e) Arburary, capricious or clearly an shuse or unwarmemied
exercise of distrenion.
{f) Afiecied by oeher substaniial and maierial emror of law.

'MCL 24.306(1); MSA 3.506(206)1). Afier review of the record snd these fartors, the Court
determines that the Boundary Commission’s decision should be affirmed.

As discussed in the above section, the Boundary Commission bas not made 2 ruling which
is in violation of the staiutes involved in this case nor has there been any exceading of the
statutory authority or jurisdiction of the Boundary Commission. MCL 24.306(1Xa) and {1)b);
MSA 3.560{205)1X2)} and (1}b). There has alsu been no showing that the Boundary

CINCUR COURT FOR THE J15Y JURICIAL CUCULT OF MICHIGAM

Commission performed an unlawiul procedure resuliing in marerial prejudice to the Townships.
MCL 24.305(1)(c); MSA 3.560{Z06)X 1 }(c).
The Court further finds that the derision of the Boundary Commission was supporied by

“competent, material and wbstamial evidence oa the whole record” and was hot “arbitrary,

{
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capricious or clearly an abuss or umwarranred exercise of discretion.” MCL 24.506(1NJ) and
{1)(e); MSA 3 560(206)1X(d) sed (I Xc).

The Bovndary Comn comrectly dc::mmd thar the Act 425 Agreements feiled 10
meet the stapnory requiremenss. First of all, the purpose of Act 425 Agreements is 1o provide for
an “ecaramic developmens project.” The stamme defines this as:

. Jend and exisdng or plamed mprovements suitable for pse by an wdusial or

commercial enterprise, or housing development  {1t] inclides necessary buildings,

improvements, of strucres suftable for and feended for or incidental 10 use as an

industrial or commercial emerprise or housing deveopment. ™
MCTL 124.22(1)a). MSA 54087(22) The RBoundary Com#tissiou reviewed vanous documents
winch do not support the jownskips’ positon thar an “economic development project™ was
planned within the Act 425 Agreemenss. In fec, in 20 advertisement soliciting petition signatures
opposing the annexatiom, the siiement, “Help us m the preservation of farmland and open space”
was broadcass. See Exhibir B of Respondenr Relph and Pawicia Winkle's Brief  Various leners
were also submitied opposing annexaticn which argee for the preservation of land for agnicuiture,
See Extibil B of Respanders Ralph and Pairics Winkle's Brief.

In addiion, MCL 124.21(a) MSA 54087(21) e seq. requires that a vahd Act 425
Agreement must provide for improvements Io the propenty necessary for the plamed industrial,
comumercial or housing development. The Boundary Commission requested infermazion from the
1owaships l:"y way of questjonmaires regavding the provision of waier and sewer services. The
Colsmbas Township questioanaire indicated that 1) Columbus i not provide public water
service, 2) Columbus did pot ptévide sanitary sewer servics, apd 3) I could .provide water
services by the “Falf of 1997" and thax ~Sewess [wvere] under study.” See Cnlun;bus Townhip

Criteria Questionnaire for Annexation, p. 8, 9, and 12. The Casco Township questionnaire

10

i
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public water services could be provided by the “Fall of 19977, 3) Casco did nor provide zn answer
regarding when senitary Sewer services could be provided See Casco Township Criteria
Questionnsire for Annexstion, p 8, 9, and 32, The towaships 2pparertly indicated thar warer
would be avaiiabie to the Act 425 Agreemem land; however, they do oot indicate when water
conkd be availlable to the annexed properry. The Ciy of Richmond indicated in its
questionnaire that water and sewer lines can be made available mmediarely 10 the annexed fand
upon annexstion. See Ciy of Rickmend Criteria Quesxionnaire-fbr Annexsrion, p 8. Thus, the

miormstion presemed 10 the Boundary Commisson for indusmisl, commercial, or industrial

developroent may have bemﬁnmd;obemore Busory than genuipe.

The Boundary Commission finther determined that the Act 425 Agreements were simply
agreements 10 sbare services and not @ true trassfer of property.  The Bourdary Compussion
sizsed thar “the parties did not provide evidence of such transer, which minimally could have
mcleded 2 showing of @ warsfer o Lenox Township of propery Lax records ang voring recosds of
eay residents in the Act 425 area.” See Bounder Commission Summary of Proceeding, Findings
of Fact and Order, Dockes #96-AP-10, p. S

Finzlly, the Court determaimes that the Boundary Commis_sicn’s decision was not “affecied
by other substamuial or material ewor of law” 1s discussed earler in this section  MCL
24.308(1XE); MSA 3.560(206)(1X1).

RIRCATY COURT FOR THC 3181 JUDICIAL CIRCUIT Of MICHICAN
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CONCLYSIONS
Tbﬂtfbmb&%donaﬁdﬁtahovcmﬁom,themmﬁnﬁthatmﬂowﬂﬂy
Commissen has the auhority to determine the vaiidiy of the Act 425 Agreements in this cese
Furthermore, the Court holds that the Boondary Commission’s desision should be upheld
accardng 1o MCL 24.306(1; MSA 3.560{206)}. An Order consisiens with this opinion shall be

wresented for emry as provided by court rule, :

HON DANIEL T KELLY,
Cireutt Judge

Jannary 33, 1999

CAROAT COUNT TR THE 13T JUDICIAL CIRCUTT OF WCHIGAN
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THE APPARENT PROBLEM:

In 1979, officials or the Generg; Matars plant in Fint wented
to expand their plant, bur there was na veeant land within
the dty to cccommodare such plens. Genesse Townshig
had a vacant indusrrial park abour a mile from the city
which was gdequate ta accommoadare the proposed new
plant, end Genercl Morors decided m Pursue the possibiiity
of gerting that land. The ensuing effort by Genoral Motors
resuited in the city and township getfing together and
working out a contractual arrangement whereby the
tewnship wouid transfer the land to the <ity in exchange for
a share in the tax ravanue. Although many persons cgreed
that this unique cacperutive cpproach ta the transfer of
property between local units of government was laudable,
some questioned the legality of such an arrangement and

- believed the cgreement could have been chailenged in

court on the grounds ther the cgreement skirted the
authority of the Stota Beundary Commission, which has
statutory jurisdiction over motters pertgining re municipal
boundary adjusrments, and cise becouse sicrute does nor
specifically provide autherity for such arrangements
berween local units. Althaugh rthese problems never
materialized beczuse the recassion mada i necassary for
Genergi Maotors 1o abandon the expansion plans, some
persons believe Michigan law shaould provide far such
arrangemants,

THE CONTENT OF THE BILL.:

Heuse 8ill 4995 would creata procedure whereby rwo or
mara local unirs of government couid, hy murual
ggreemenr, guthorize the canditione! trensfer of properry
for the purpose of an economic development project in the
unit to which rhe croperty is 1o be ronsterred. (For purposes
of this ecz, “loca! unit” is limired to cities, iownships, and
villages.) The ecanomic deveiopment prejecrt couid be Jand
cnd existing or planned improvemenrs suitable for use by
en industrial or commaearcici enrerprise or a housing project
inciderrtal to an indusrmial or commercial enterprise. The
agreement would have ro be in the form of a written
ontrecs; the tarm of the egreement could nor exceed 50
yeors, aithough it could be renewed, The cgreement weuid
have o rake inte account such facrers as population
density, lend use, urben growrh parrerns, the probable
change in taxes and tex rares in the area to be ransferrad
in relction 1o the henefits expected, the adegquacy of
government services in the areq 1o be transferred and the
prebable need for such services in the future, and the abiliry
of the unit to which iand is fransferred ts maintain urban
services in the area. ’

A decizion 10 enter into the egreement would have o he
mede by g majority of the members serving on the
legisiarive body of each local unit. At least one public
heﬂn'ng would have 1o be held in each unit bafore the
dgreement was made. )

LAND TRANSFERS BY LOCAL AGREEMENT

HQUSE BiLL 4995 Sukatitute H-3
First Analysis. (6-11.84)

Sponsor: Rep. Robaert Enerson
Committea: Towns and Counties

If appiicable to the transfer, g contract could include
pravisions spacifying the methed in which the controcr could
be rescinded, the fixing of rotes and feas, the adaption and
- enforcement of ordinances, the manner in which purchases
would be made and controers entered into, and any other
pertinent matter agreed to by the local units. The
Sgreement would have 10 provide specific outhorizarion for
the shering of taxes and orher revenues and the manner
and extent to which toxes and revenues would be shared,
and the method by which either of the tocal units could
enforce the agreement if there were a breach of the
agrecment, _incuding, butr not limited to, return of the
transferred areq to the local vait from which it was
transferred. The contrac would atse have 1o stipulate how
long it would be in effecr and which local unir had
jurisdiction over the transferred property upon the
expiration, termination, or nonrenewal of rthe contrace.
Unless otherwise previded in the contract, property which
was fransferred under this new procadure would for aii
purposes be under the jurisdiction of the locct unit ro which
.Jhe property was transforred for the length of the controc:.
~ While the conmrecr was in effecr, a0 orher merhod of
ennexation or ansfar could 1oka rlace witly respec o any
portians of an area mansferred under the conmracr. |

FISCAL IMPLICATIONS.-

No fiscal regart is Gvcilable at this fime. (6-11-34)

ARGUMENTS::
For:

Annexgtion haa hisroriczily been o controversial issue
among loca! units of governmens, with fownshios eften
fesling prey 1o citias seeking to expaond their rox bazses. In
ipite of the invoivement in recent years of the Stare
Boundary Commission in the ¢nnexatfion process, and the
cammission’s statutory obligarion 1o consider quastions of
equity and efficiency before dapproving @ proposed
annexarion, townships often fael victimizad by this procass
sinca an encroaching city usuaily succeeds in taking the
valuable portions of the tewnship’s land, and the townshig
ends up with disjointed boundaries and q reducad tax base
thar mekes it harder than ever ta suppiy needed services 1o
township residents. The biil would creare a new approach
to the aflocation of limited rescurces gmang local units of
govermnment thar wouid gvoid thae problems traditionaily
associated with annexation, by cllowing two or more jocoi
units to work aout mutually agresable conatracrual
arrangements for the transfer of land from one unir tg
another, to tha benefit of ajl parties concerned. Mest
importantly, the 5ill would ailow the parties 1o the
agreement 1o decide for themseives how and 1o whar extenr
taxes and other revenyeas deriving from the tronsferred land
would be sharad.
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Againss:

 Although rhe Propenents of this legisigricn argue that thiy
‘ype of ransfer is likety 10 invoive only undeveloped land,
thers iz ot lsagr g passibility that residenm <auld be gffected
by such an arrangemart. There is aothing in the bill which
wouid allow residenrs cSught in such o situarion @ hgve a
voica in g process which could result in higher taxas for

them,

POSITIONS-
The Michigan Municipaj League supporrs the bifl. (6~5-84)

The Michigan Townships Assgciation wpports the bil.
{6-7-34)

The Store Boundary Commissian suppors the bil, (6-7-84)




